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STATEMENT OF ISSUES PRESENTED FOR REVIEW* 


Does the U. S. District Court for the District of Columbia have jurisdiction 
q i 


| 
of an action to enforce a mechanic's lien on real estate when the amount in 


| 
controversy is less than $10,000? | 


Can a suit against real property owners to enforce a mechanic's lien be main- 

tained when the lien and the complaint cite a contract with the real property 
| 

owners and the contractor jointly, but does not name the contractor as a party 


and when the materialman's lien and complaint as Intervenor-Plaintifé cite a 
different contract with the Plaintiff and the Contractor, | not including the 
real property owners? 
Under Rule 63 of the Federal Rules of Civil Procedure, can a successor judge 
take over for a deceased trial judge who has rendered Bal caneniocatory judg- 


i 
men with findings of fact and conclusions of law and after whose death the 


Court Auditor held extensive hearings and reported his findings of fact and 


~ 
conclusions of law on the amount of the lien and on the liability of the 
i 
| 
défendants for such lien? 


Wés the successor trial judge in error in this case in denying Defendants! 


motion to reopen the trial so that a transcript of the testimony before the 
| 

deceased judge could be made available for reading by the successor. 

Was the successor trial judge in error in this case in denying Defendants’ 


motion for a new trial so that newly available evidence of a crucial sort could 


bé introduced? | 


Was the successor trial judge in error in this case in denying Defendants" 
| 
motion for a new trial on the grounds that the final judgment was contrary to 


the evidence? 


This case has not been previously heard. 


STATEMENT OF THE CASE 


By contract dated April 28, 1967, Appellants, Murray Strasberg and his 
wife, Daoma Strasberg, entered into an agreement with one Harry Cimermanis, 
tracing as Highlands Construction Company, for Highlands to do all the structural 
work. for the sum of $34,805.00 on a house for the Strasbergs. This structural 
contract included masonry and carpentry work, but excluded such specialized 
work as electrical, heating, plumbing, and painting. In May 1967, Highlands 
began working on the construction job. Mr. Cimermanis--that is to say, 
Higiflands—engaged Appellee, Joseph Patti, as his sub-contractor to do the 
masonry work. 
Some months later, Highlands fell into financial difficulties in perform- 
ing the structural contract and meeting payments due to Appellee Patti and to 
wal materialmen and suppliers. The masonry sub-contractor, Patti, who was 
already obtaining materials for Highlands from Appellee Devlin in his own name, 
testified he was called in by Highlands and asked to help complete and finance 
the Btructural work. (Tr 40-43 65.) Appellee Patti responded to Highlands that he 
woulfi have to speak to Appellant Dr. Strasberg, and subsequently there were 

. dischssions among Highlands, Appellee Patti, and Dr. Strasberg. In these dis— 
cus Ee Appellee ‘Patti told Dr. Strasberg that Mr. Cimermanis (Highlands) 
"opebly admitted that he was unable financially or labor-wise to complete the 
home® and he asked me if I would take over not as general contractor, but to 
assist him to complete the home." Tr 44-45). Appellee Patti further said to 
Dr. §trasbert: "I will finance the home, I will supply the labor needed, but 


mate}ial up to date." (Tr 46). According to Appellee Patti, Dr. Strasberg 


1 
I ci insist on one thing: I must be paid the tenth of each month, labor and 
’ 


thereupon "told me not to worry about it, that the money was geod." (Tr 46). 
Thereafter, according to Appellee Patti, he offered "to assist in finishing it, 

to help finish it." (Tr 46-47). As counsel for Appellee Parti stated, in 

answer to the trial court's question: "He offered to assist th finishing." (Tr 47). 
Pursuant to this "agreement" with, or "offer" to Highlands, Appellee Patti did work 
on the pose as AES his following statement: "I completed all the masonry 
on the building and I myself with employees that were employed | by me helped to 
epee the construction of the home." (Tr 47). By September a, 1967, Appellants 
paid Hichlands the total of $19,000.00. (Tr 100-101). ! 


Sometime thereafter, Appellee Patti presented to Dr. Strasberg a bill for 
unpaid work and materials. ‘Ie is this bill which is the subject of Appellee Patti's 
suit against the Strasbergs. Appellee Patti asserts that he is entitled to payment 
of this bill by the Strasberge, regardless of whether or not the Strasbergs had 


paid Highlands in full on its prime contract for the structural work, because, under 


the cir tances stated above, Patti's role changed from masonry sub-contractor 
OC eee Sar a eS eee 


under Highlands to prime contractor in direct relation to Counsel 


for Arpef ice Patti has fixed the time when this change in relationship came about 


as "after September 1 of 1967". (Tr 157-158). Counsel for Appellee Devlin Lumber 


e and Supply Corporation, who had supplied lumber and building materials to Appellee 


” atta, and whose claim for a lien against the Strasbergs rests bs whether Patti 
x $$$ $e RESET ES rests on whether Patti 


bas a right to a prime contractor's lien against the Appellants, also took the 
$$ $< Sn aS atnst the Appellant: 


*position that "after September 1 the relationship of Patti was more than a sub- 


contractor to.do masonry work." C= 159). | 
e 


Appellee Patti, on January 17, 1968, filed a mechanic's lien for the sum of 


” 


4,714.02, "b t 
ss as being the amount due me for labor upon and materials furnished for the 


“construction of said building under and by virtue of a contract with Murray and Daoma 


a 


Seranbery and ge and Highlands Construction Company, the same being one Harry Cimermanis of 


Takoma Park, Maryland. (J.A. 1). 


4 

On April 10, 1968, Appellee Patti filed suit against the Strasbergs to 
eaforce the asserted lien. Preceding the filing of the mechanic's lien by 
Appellee Patti, the Intervenor-Appellee, Devlin Lumber and Supply Corporation, 
of December 7, 1967, filed its mechanic's lien against the Strasbergs' house. 
This asserted lien was "for the sum of $2,379.69 dollars . . . being the amount 
dye to us for materials furnished for the construction of said building under 
and by virtue of, a contract with Patti Masonry (Joseph Patti) and/or Highlands 
Crnscroceton (Harry Cimermanis) of Takoma Park, Maryland" (J. A. 2). 

In November of 1968, Devlin joined in the suit against the Strasbergs to 
ew#force the lien. 

Appellee Patti's complaint carried the following averment as to juris- 
dictional amount: "3. The amount in controversy does not exceed the sum of 
$40,00000 exclusive of interest and costs (emphasis supplied)." (R-1). The 
Iftervenor-Appellee's complaint stated that the "jurisdiction of this Court 
ig invoked under Title 36iSection 120 /of the District of Columbia Code". (R-10). 
It made no averment of jurisdictional amount; but claimed relief in terms of 
"a judgment in the sum of $1,835.62 with interest at 6% from October 1, 1967, 


against the plaintiff, Joseph Patti", together with enforcement of the lien 


a es the Strasbergs' property interest for that amount (R-10). 


j On June 10 and June 11, 1969, the suit to enforce these asserted liens 
was tried before Judge Holtzoff. At the end of the trial of this case, Judge 
itzoff rendered an oral opinion, in which he reached "the inference that Patti 
became a contractor directly to the Defendant" and the "conclusion that since 
1 for whatever amount may be due him irrespective of whether Highlands was 
pagid in full." (Tr 165). Therefore, Judge Holtzoff said, an “interlocutory 


——.__., 


jufigment will be rendered in accordance with the foregoing rulings referring 
—$<—<—_—_—_—_———————— eee ———_ 
the matter to the Auditor to determine the amount owing to the Plaintiff for 
ee aS Ne ee SE 


work, labor and services involved and services rendered by him other than under 


oe 


the masonry sub-contract . . . " (Tr 166). The Judge then stated: "A transcript 


| 
of the Court's ruling will constitute the findings of fact and the conclusions of 


av." (Tr 166). 


On June 18, 1969, Judge Holtzoff signed an Order prepared by counsel for 
Appellee Devlin referring this cause to the Auditor ". . to hear testimony 
and receive evidence and report to the Court his findings ac to the amounts of 
the claims of Joseph Patti and Devlin Lumber and Supply Corporation o « 6” (R=20). 

Shortly thereafter, Judge Holtzoff died. Subsequent to the death of the 
trial Judge, the Auditor held hearings on September 19 oud September 22, 1969. 
On ‘October 2, 1969 the Auditor's Report was filed. G21). 

On December 4, 1969 Judge Matthews, the successor Judge signed a Judgment 
Order approving the Auditor's Report. (R-31). That part of the Judgment Order 
which taxed costs to the Strasbergs was in error, in statihg that the Auditor's 
cons totaled $1,263.00, whereas the actual costs according to the Auditor 


totaled $850.00 for all parties. (R-31, pp. 1-2). 


* On December 15, 1969, Appellants, the Strasbergs, filed a Motion for New 


Trial, or in the alternative, Motion to Reopen Trial for Taking of New Evidence, 

or to Dismiss. (R-32). This motion was denied on January 7, 1970. No Order of 
Denial was filed until February 16, 1970. (R-39). In the oeneinel Appellants 

had filed on Jamary 16, 1970, a Motion for a Mistrial or, ain the alternative, 
Motion for Reconsideration of the Denial of a New Trial (ai36). On March 30, 1970, 


the.Motion for a Mistrial was denied. (R-41). On March 10, 1970 Appellants filed 


the Notice of Appeal. 


* 


SUMMARY OF ARGUMENT 


dea The U. S. District Court for the District of Columbia did not have jurisdiction 
to try this suit, since exclusive jurisdiction over it is given by law to the District 


of Columbia Court of General Sessions. 


2. The complaint to enforce the lien in this case is not founded on a contract on 


which the Appellants, the Strasbergs, are liable and can be sued. 


3. The findings of fact of the trial court were deficient in that they did not 
specify the date or period of time when Appellee's role changed from masonry sub- 
contractor to contractor, and without such a determination, an accurate account of the 
labor and materials furnished by Appellee to Appellants could not be made by the 


Audito:-. 


4. The trial judge died before the trial was completed and before filing complete 
findings of facts and! conclusions of law, and a new trial judge could not be substi- 


tuted under these circumstances. 


5. The findings of fact of the Auditor were clearly erroneous in that they did 


not follow the dictum)of the trial court, but failed to distinquish between the 
masonry labor and materials furnished by Appellee and other labor and materials 


allegedly furnished by him. 


6. All the testimony in this case, including that of the Plaintiff-Appellee, 
contradicts the existence of a lien for the work and materials which the Plaintiff- 
Appellee claims to have supplied; and the judgment rendered by the judge who sub- 


stituted for the deceased judge is, therefore, contrary to the evidence. 


1. The U.S. District Court for the District of Columbia did not have 
jurisdiction to try this suit, since exclusive jurisdiction over it is given 
by law to the District of Columbia Court of General Sessions. 

| 


As the facts of this case reveal, the amount in controversy is less than 
$10,900.00. The District of Columbia Code provides, in Title 11, Section 961, 
| 
as follows: 


the District of Columbia Court of General Sessions has 
exclusive jurisdiction of civil actions . . . in which 
the claimed value of personal property of the debt or 
damages claimed does not exceed the sum of $10,000, exclusive 
of interest and costs . .. 


It does not have jurisdiction of: 
(1) cases involving title to real property . ./. 
ee al 


Correspondingly, Title 11, Section 521, D.C. Code provides that the United 


| 
States District Court for the District of Columbia shall not have jurisdiction 


o 
"in actions or proceedings over which jurisdiction is conferred by law upon other 


Courts in the District." No title to real property is brought into question in this a 
$$$ dy 


—_ 


suit. It is a suit only to enforce payment of the alleged building contract amount A 


and to levy execution on the Strasbergs' house if the amount found to be due is not 
— OO ' 


Sear neentttl ieee nee 
paid, For a case to involve title to realty so that the Court of General Sessions 
tg aa | 


does not have jurisdiction over it, it must be an action "where title is necessarily 
I 


and directly in issue between the parties and not... where title is only incident- 
ally involved." Mahoney v. Campbell, 209 A.2d 791, 793 (.c. App. 1965). 
SS 
| 
The U.S. Court of Appeals for the District of Columbia,| speaking about the 
| 
Municipal Court which preceded the present Court of General Sessions, said, in 
Shapiro v. Christopher, U.S.App.D.C. » 195 F.2d 785, 793-4 (1952): 
We reach the question whether, in the possessory action of 
ejectment, when the Plaintiff's title is not put in issue 
and the only question is as to the right to possession, juris- 
diction is withheld from the Municipa? Court by the provision 


of the Code which denies it jurisdiction in "cases involving 
title to real estate." We have held the quoted expression to 
| 


be identical in meaning with the phrases "cases where the 
title to real estate is in issue”... 


. . . in Schwartz v. Murphy, 1940, 72 App. D.C. 103,112 F.2d 24: 


- + « Judge Stephens, carefully summarized the history 

of the jurisdiction of the Municipal Court and concluded 
that, where there is no actual dispute as to title, 
Congress did not intend the phrase "except in cases involv- 
ing title to real estate" and "cases where the titie to 
real estate is in issue", as identical in meaning... . 


His conclusion was that the legislative history of the 
local statutes, the decisions in Maryland and other states, 
and the passing ‘away of the historical reasons for exclud- 
ing actions concerning real estate from the jurisdiction 

of the Municipal Court, are persuasive that the local 
statutes ahald be construed as not intended to exclude 
from the jurisdiction of that Court as a case where there is 
no issue as to title to real estate. 


, 
In Villacres v. Haddad, 184 A.2d, 634, 635-6 (1962), the Municipal Court of 


Appeals for the District of Columbia pointed out that an action to enforce a lien 
was “essentially one to/recover a debt", and that within the 
jurisdictional amount for the Municipal Court, that Court, and not the District 
Court had jurisdiction. While the Court there was talking about a mechanics’ or 
a 
artisans’ lien on personal property, the point is equally applicable to enforcement 
of a mechanics" lien on real estate. 

Since the Court below never had jurisdiction of this action, the judgment 


rendered in this case should be reversed and the case remanded for dismissal. 


2. The complaint to enforce the lien in this case is not founded on a contract 
on which the Appellants, the Strasbergs, are liable and can be sued. 


As the facts stated above indicate, the lien which Appellee Patti filed and 
recorded indicates that it is founded on a contract with the Strasbergs and Highlands 
jointly. His complaint refers to this recorded lien, but is a suit against only the 


Strasbergs, not against Highlands. Moreover, the facts in this case reveal that the 


lien filed and recorded by the Intervenor-Appellee refers to an entirely different 


contract under which the lien allegedly arose, a contract with "Patti Masonry . . . 


and/or Highlands", The Intervenor's complaint then refers to its recalled lien. 
Its cemplaint does not cite any contract for building or repairs under which the 
Strasvergs have liability, either jointly with anybody else or severally. Title 38 
of the District Scare Code states, in Section 110: "The proceeding to enforce 


the lien hereby given shall be a bill in equity, which shall. contain a brief statement 
* Se 


of the contract on which the claim is founded ... " But neither the Plaintiff's 
| 
nor the Intervenor's pleadings to enforce the lien against the Strasbergs cite a 


contract on which the Strasbergs, as such, can be sued. Furthermore, although the 
Se 


Plaintiff and the Intervenor are suing to e they cite 


entirely different contracts under which this single lien is | supposed to have 
ee I 


arisen. 
———— 


For this reason, too, the judgment for the Plaintiff-Appellee and the Intervenor- 
| 


Appellee should be reversed and the cause remanded for dismissal. 


3. The findings of fact of the trial court were deficient in that they did not 
specify the date or period of time when Appellee's role changed from masonry sub-con- 
tractor to contractor, and without such a determination, an accurate account of the 


labor and materials furnished by Appellee to Appellants could not be made by the 
Auditor. | 


This case was a non-jury action in a trial court and the judge was the trier of 
the facts. The court limited the trial to the basic issue: Whether Appellees, 
Plaintiff: and Intervenor, were entitled to a mechanics’ Lien, Court found that 
Appellee Patti had been a contractor and that Appellee Devlin Lumber Company, Inc. 
as the material man to the contractor was entitled to a mechanics’ lien. The 
question as to amount was then referred to the Auditor (Rule 52k). 

In its opinion, the court found that Appellee Patti had 4 sub- 

$$ ee found that Appellee Patti had been the masonry sub 
contractor and that all of the maso work had been d for, but that Appellee 

ee int masonry work had been paid for, but that Appellee 


had become a contractor and as contractor supplied certain labor and materials for 


— — 
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which he had not been paid. No date as to when Appellee Patti became a contractor 
was set forth in the opinion, the transcript of which constitutes the findings of 
fact and conclusions of law. (Tr 164-166). 

The period of time when Appellee Patti allegedly became the contractor is 
important; without it no accurate statement of money due can be made. (Tr 157, 
159, 160) 

Appellants entered into a contract with one Harry Cimermanis trading as 
Highlands Construction Company on April 28, 1967. The masonry work was part of 
that contract which included all construction except electrial, plumbing, and 
heating. a Cimermanis engaged Appellee Patti as the masonry sub-contractor. 
There camb a time when Harry Cimermanis ran into financial difficulties and slowed 
down his vork on the job. Appellee Patti says this occurred sometime in July.(Tr 42-43). 
Appellants Strasberg testified that he had made payments totaling $19,000 to 
Highlands up until September 1, 1967, and that these payments had been made in 
accordancp with the terms set forth for payments in the contract between Highlands 
and Appellants Strasberg. (Tr 100-101). 

This was supported by the testimony of the architect William Procopio. (Tr 146). 

However, in its findings of fact the court omitted any date or particular 
period of| time as to when the transition from sub-contractor to contractor was 
effected by Appellee Patti. (Tr 164-166). In this, we contend that trial court 
erred. United States v. United States Gypsum Company, (1948) 333U.S.364, 68 SCt 
525 92L.e~ 746, 11 F.R. Serv. 52a 42 Case 1 and E. F. Drew and Company v. Rinhard, 
(1948) 179 F.2d 679. 


Appeqlants suggest; that the establishment of such date is material. Appellee 


@ 
testified that he had taken over when Cimermanis had defaulted. He could not have 
§ 


been a magonry sub-contractor and a general contractor at the same time. His sub- 


pra relationship had to cease when he became a contractor. 


This question of time is most important for the following reasons: 

All materials purchased for this job from the Intervenor-Appellee Devlin 
Lumber Company, Inc. were purchased in the name of Appellee Patti from the 
begsaatos of the job in May, 1967 through September 14, 1967. (x 65). This 
was done because apparently Harry Cimermanis had no credit. (te 151). It was 
done without the knowledge of Appellants, who did not learn of this until it was 


brought to their attention by Appellee Patti. (Tr 128-129). Highlands kept on 
| 


If Appellee Patti had ceased being a sub-contractor sometime in September or 


| 
later, and his claim for money due and owing by Appellants was based upon labor 


working after Patti left. (Tr 123). 


and materials supplied while he was a sub-contractor, the ene would not be a 
valid charge against Appellants. This includes the amount oved by Patti to 
Appellee Devlin Lumber Corporation, which as a material man te a sub-contractor 
would have no claim agetns: Appellants. Battista v. Horton, a & Raymond, (1942) 
128 F.2d 29, 76U.S.App.D.C. 

Therefore, Appellee Patti found it imperative to claim that he had taken 
over from the contractor, Highlands, in June or July. Counsel for Patti and 
Counsel for Devlin admitted that Patti did not become a sonnei until after 
September 1, 1967. (Tr 158-9-60). Appellee Patti stated in his answer to inter- 
rogatories dated May 8, 1968 that he had begun to deal directly with the Appellant 
sometime in October. Appellants suggest that the documentary evidence supports 
their contention that the findings of fact omitted an essential element when the 
date was not established by the trial court. (FRCP Rule 52a). 

Since this matter was referred to the Auditor, the eoeeeaeences of that omission 


were far reaching in that the Auditor had no date except that of the beginning of the 


contract on which to base his findings as to the amount or amounts owed by Appellants 
| 


t 12 
4 

2 
to Appa lee Patti and Appellee Devlin Lumber Corporation. Witness the Auditor's 
finding that Appellee Patti was owed money by Appellants for bills for sand and 
concrete incurred in May and June, 1967. (R-31). 

4.1. The trial judge died before the trial was completed and before filing 
completg findings of facts and conclusions of law, and a new trial judge could 
not be gubstituted under these circumstances. 

Judge Holtzoff died shortly after rendering an interlocutory judgment and 
referring the matter to the Court's Auditor for determination of the amount of the 
lien. Subsequent to the trial judge's death, the Auditor held hearings, at which 

* 
counsel, for all parties put in an appearance. Witnesses were sworn, testified, 
were crgss-examined, testified on redirect examination, and were examined on re-cross. 
® 
aeons and numerous exhibits were introduced; and objections to testimony and 
to intrqduction of exhibits were made and ruled on. The proceedings before the 


Auditor ran for about nine hours; those before Judge Holtzoff had run for about 


3 
five hours. The testimony before the Auditor ran for 236 pages of Court Reporter's 


transcript; the testimony before Judge Holtzoff resulted in 121 pages of transcript. 


Weil after Judge Holtzoff's death, the Auditor filed his report with findings 
of fact and conclusions of law. His findings of fact and conclusions of law were 
much longer than the interlocutory findings and facts and conclusions of law made 
by the trial judge. The findings of fact and conclusions of law filed by the Auditor 
were not’ limited to a statement of the amount of the lien, but addressed themselves 
to the cpestion of liability of the Strasbergs to the Plaintiff and Intervenor. 

Rule 63 of the Federal Rules of Civil Procedure states: 

{f by reason of death, sickness, or other disability, the judge 
efore whom an action has been tried is unable to perform the 
uties to be performed by the Court under these rules after a 
erdict is returned or findings of fact and conclusions of law 
re filed, then any other judge regularly sitting in or assigned 
jo the court in which the action was tried may perform these 

ties; but if such other judge is satisfied that he cannot 


rform those duties because he did not preside at the trial or 
or other reasons, he may in his discretion grant a new trial. 


; 


| 
13 
| 


In the case at hand, the trial judge died before an essential part of the 
4 


Py ' 
4735 20 longer there to pass upon the findings of the Auditor, acting in the capacity 


| 
trial -- that which took place before the Auditor -- was completed. The trial judge 


"of a Master. The trial judge was not there to complete his findings of fact and . 


* conclusions of law in relation to what the Auditor reported to him. The Auditor's 


rf 


|, findings of fact and conclusions of law cannot serve in substitution for those of 
the trial judge, because they were filed after the trial judge was dead. At the 
“time of the death of the trial judge the trial had not been completed and the 
only findings of fact and conclusions of law filed were in support of an interlocutory 
judgment. | 
In the following cases, substitution of a new judge for a dead or disabled trial 


a“ judge was not allowed where the trial had proceeded much closer |to the final and 


“complete findings of fact and conclusions of law than in the cage at hand. Brennan v. 


*crisso, 198 F.2d 532 (1952); Bromberg v. Moul, 275 F.2d 575 (1960) ; Federal Deposit 
4 ————— i 


insurance Company v. Siraco, 174 F.ed 360 (1949); Ten-O-Win Amusement Company v. 
Casino Theatre, 2 Fed. Rules Dec. 242 (1942); and U.S. v. Nugent, 100 F.2d 215 (1938). 


In the Brennan v. Grisso case, this Court said at pp- 532- ° 
The late Judge Goldsborough heard the case without a jury. He 
expressed orally the belief that Appellant had not been domiciled 
in Florida and that the divorce was invalid. He filed no findings 
of fact or conclusions of law and no opinion or memorandum. On 
June 6, 1951 he said "the bill of complaint is dismissed", but 
he did not order judgment to be entered and judgment was) not 
entered. lee 
On June 15, 1951, Appellant filed a "Motion to Enter Judgment 
for the Plaintiff or in the Alternative to Grant a New Trial 
or to Reopen the Case to Permit Introduction of Further Testi- 
mony and Documentary Evidence Bearing on the Issue." With this 
motion Appellant filed an exhibit that gave further support to 
her claim of Florida domicile. Because of illness Judge| 
SSE was unable to act on the motion. On June 17 he 
died. | 
° 


, 


14 


Appellant moved for a new trial because of the death of the 
trial judge. The District Court denied this motion and dis- 
missed the complaint. The appeal is from that judgment. 


Apart from Fed. Rules Civ. Proc. Rule 63, 28 U.S.C.A. which, 

in some circumstances, permits certain duties to be performed 
by another judge when the judge before whom an action is tried 
has died or became disabled, Appellants would plainly have been 
eatitled to have the motion she filed on June 15, in the life- 
time of Judge Goldsborough, decided by him. We need not decide 
whether his recorded oral rulings might be considered findings 
of fact and conclusions of law, so that if the motion of June 15 
had not been filed another judge would have been authorized to 
perform after the death of Judge Goldsborough. If so, a new 
trial would nevertheless have been granted under Rule 63, if 
the other judge had been satisfied that he could not perform 
those duties. The rule thus shows a generous attitude toward 
@ new trialryhen the trial judge dies before the case is 
disposed of. 

’ 


We do not know whether Judge Goldsborough would have denied the 
motion of June 15, or, in the light of the additional evidence 

jt offered, would have changed his previously expressed views 
yegarding Appellant's domicile. Because he had heard the 

witnesses he was better qualified than another judge to determine 
the credibility and weight of the evidence, and Appellants's motion 
might have had more significance to him. In view of these consid- 
erations, we think Rule 63 should not be interpreted so broadly 

as to dispense with the necessity of a new trial upon the death 

yf the trial judge. 


In Makah Indian Tribe v. Moore, 93 F.Supp. 105 (1950), the Court permitted a 
new judge to substitute for a dead one, only where nothing remained but the act of 
"Signing the formal judgment in accordance with the announced decision of" the 
deceased judge. 

In the case at hand, Judge Matthews, who undertook to serve in substitution for 
the deceased Judge Holtzoff, did not even have a copy of the transcript of the trial 


before her when she approved the Auditor's Report, including its findings of fact and 


! i 
conclusions of law, and rendered final judgment for the Plaintiff-Appellee and the 


Intervenor—Appellee. Appellants’ motion for a new trial had included a request that 
provision be made for the Judge to be given a transcript of the trial before Judge 


Holtzoff. It also included a request for reopening the trial so that newly-available 
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evidence could be brought in. This related to the fact that a crucial party to 
the events in issue, Mr. Harry Cimermanis, who was Highlands Construction Company 
had disappeared and his whereabouts could not be discovered, despite diligent efforts, 
during the time of the trial. Both the Plaintiff and the Defendant had entered Mr. 
Cimermanis' name on the list each filed of witnesses they intended to call at the 
trial. He has now reappeared and is domiciled just outside the District of Columbia 
in Silver Spring, Maryland, where he is available for testifying. Under the above 
circumstances, this Court should remand the case for a new trial, or remand the case 
for reopening to take the testimony of Mr. Harry Creare or, at least, remand the 
case so that Judge Matthews could, in substitution for the trial judge, read the 
transcript of trial testimony which is now available. : 

5. The findings of fact of the Auditor were clearly mtn in that they did 
not follow the dictum of the trial court, but failed to distinquish between the 


masonry labor and materials furnished by Appellee and other. labor and materials 


allegedly furnished by him. 


‘The Auditor failed to take into consideration in his determination the findings 
of fac: of the trial court, especially that finding which Fok that Appellee Patti 
had been paid for all of his masonry work. (Tr 161-162). The auditor stated that 
he wae guided solely by the order of reference which made no distinction between 
masonry work performed by Appellee and other labor and material furnished. (Aud. Tr. 76). 


And, that he, the Auditor, was not going to make any distinction. He stated: "Judge 


| 
Holtzoff's ruling found that he (Appellee Patti) was a general contractor. It didn't 


find as to what specific work he did do. This is the purpose of this hearing. He 
didn’t find what specifically he did, but he sure mentioned in his finding and judgment 
that Joseph Patti is entitled to enforce a mechanic's lien against real estate 3531 
Humor (sic) St., owned by Dr. Strasberg and his wife, for the work and materials 
supplied by the..." (aud. Tr 140). 
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It ig well settled that a master's findings of fact are not acceptable if 
they are clearly erroneous. In this particular case the findings of fact of the 
Auditor are substantially at variance with the findings of fact of the trial 
court (FRCP Rule 52b) Dyker Building Company vs United States, (1950) 182 F.2d 85, 
Camden v. Stuart (1891)144 US 104 12 SCt 585, 36 L ed 363, Beckley National Bank 
v. Boone, (1940) 115 F.2d 513. 

The Auditor too, refused to set a date as to when the Appellee Patti became a 
contractor’, claiming that it had been already decided by the trial court. (Aud. Tr 140). 

In response to Appellants’ counsel's request that the auditor permit questioning 
to establigh a date when appellee Patti became a contractor, the following exchange 
took place: 

DEPUTY AUDITOR: He (Patti) said he started dealing with the doctor 


directly. He never said that he wasn't a contractor 
: and dealing directly. 


MR, WAGMAN: How could he be a contractor and not deal directly 


with him? 
DEPUTY AUDITOR: Ask Judge Holtzoff. 
(Aud. Tr 151-152). 

The Auditor found that the bill submitted to Appellee Patti to Appellant 
Strasberg was substantially correct and that Appellee was entitled to be compensated 
for the items listed thereon. That bill listed a number of items, only one of which, 
the Devlin Lumber Company, Inc. bill, did not pertain to masonry work or materials. 
(J. A. 3). 

The testimony of Appellee Patti, especially on cross-examination, was vague, 
evasive and completely unsupported by any books or records. (Aud. Tr 78, 79, 130-139). 

The transcript of the Court's opinion was in the records, and had been entered 
as the Court's findings of fact and conclusions of law on June 18, 1969, quite some 
time before this matter was heard by the Auditor. The findings of fact set forth 


the guidelines that the Auditor stated were not in the order of reference and which 


| 
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| 


he refused to consider when brought to his attention by Appellant's counsel, 
(Aud. Tr 140). | 

t Between the time of the trial and the hearing by the Auditor, the trial 
judge died, Because the judgment of the trial court had been interlocutory, 
pending the findings of the Auditor, the Auditor's findings| could not possibly 
be reviewed by the trial judge, but had to go before a successor judge unfamiliar 
with the case and the original findings of fact and conclusions of law. 

As a result, Appellants were deprived of having the Auditor's Report with 

its findings of fact scrutinized by the judge who had heard the first part of the 


case, and had his own records of the trial and was familiar with the instructions 


| 
he had issued for the accounting to be made by the TSE 


g 
Anderson v. Mt. Clemens Pottery Company, (1946) 328 US 680, 66SCt 1187 90L.ed 1515 


6. All the testimony in this case, including that of the Plaintiff—Appellee, 
contgadicts the existence of a lien for the work and materials which the Plaintiff- 
Appeflee claims to have supplied; and the judgment rendered by the Judge who sub- 
stitured for the deceased Judge is, therefore, contrary to the evidence. 


Judge Holtzoff's oral opinion in this case states that, Appellee Patti initally 
| 
had a sub-contract relationship with Highlands to do the masonry work under High- 
lands" prime structural contract. (Tr 164). Then, it continnes as follows: (Tr 164-165) 
| 


The evidence indicates that Plaintiff Patti was called back 
by Highlands and was asked by Highlands to assist it/in 
completing the building of the house. Patti testified that 
he agreed to do so provided the Defendant consented. Plaintiff 
and Defendant thereupon had a conference at which it was under- 
stood that Patti was to resume work to assist Highlands in its 
construction of the building. Thereafter, the Defendant some- 
times dealt with Highlands and sometimes directly with Patti 
and sometimes with them jointly. 

Nothing in this statement justifies the inference that Patti assumed a role 

. | ‘ 

of prime contractor in relation to the Strasbergs. When the actual testimony of 


| 
Appellee Patti is read, he makes clear that Dr. Strasberg merely gave consent for 


him to come in and assist Highlands in completion of the structural contract. Appellee 


| 
i 
i 
[os 
| 
| 

| 
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Patti's testimony is very clear and specific -- that he came in at Highland's 
request and that, after the discussion between Patti, Highlands and Strasberg, he 
came in to assist Highlands, to help on completing Highlands" prime structural 
contract, and that is all. (Tr 42-43). 

Furthermore, as pointed out in the statement of the facts, counsel for 
Appellee Patti, as well as counsel for the Plaintiff-Intervenors, concluded at the 
end of 211 the testimony, and stated to Judge Holtzoff that Patti entered on this 
new role after September 1, 1967.(Tr 158-60) But Patti testified that he presented 
the bill for $4,714.02, the amount shown in the recorded lien and the amount for 
which suit was brought, to Dr. Strasberg in August, 1967. He repeatedly insisted 
in his testimony that he had presented it in that very amount to Dr. Strasberg 
in August, 1967. (Tr 48-9, 51, 69, 70). 

The amount in suit, the amount on which the lien is founded, the work and 
materials supplied by Patti, could not have been supplied under his asserted prime 
contractor relationship to the Strasbergs dating from sometime after September 1. 
Indeed, in answer to pre-trial interrogatories, Appellee Patti stated: "There came 
a time around October of 1967 when Mr. Strasberg took over the supervision of the 
job himself and began dealing directly with me and paying me directly." (Tr 63). 

Judge Holtzoff"s opinion does not state at what point in time Appellee Patti 
changed from the role of a masonry sub-contractor under Highlands into a prime 
contractor. His opinion says only: "An interlocutory judgment will be rendered 
in accordance with the foregoing rulings referring the matter to the Auditor to 
determize the amount owing to the Plaintiff for work, labor and services involved 


and services rendered by him other than under the masonry sub-contract .. . 


(Emphasis Supplied)." (Tr 166). 


But, the Auditor took the position that any unpaid "labor and materials he 
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e 


(Appellee Patti) furnished in the construction of" the Strasbergs’ house, no 
matter when supplied, were included in the lien that Appellee Patti, and hence 
also Appellee Deviin Lumber, should be awarded. (R-21, p- 3). Thus, every item 


of materials supplied by Patti, which the Auditor allowed, was | dated as having 


been delivered before the change of Patti's status to a prime contractor some— 
time acter September 1, 1967, often months and months before. ison R-50, Exhibits 


filed therewith). The Auditor's Report itself contains the following sentence: 
o 
Further it was stipulated that on or before September 14, 
$1967 materials were supplied by the Devlin Lumber and | 
Supply Corporation to Mr. Patti in the sum of $1,835. 62 
and that said materials were used in the job in question, 
3531 Yuma Street, N.W., Washington, D.C. (R-21). 


| 

The Intervenor Devlin's complaint makes even clearer that the materials supplied 
| 

under the asserted lien were supplied before the time when Appellee Patti became 


| 
a prime contractor, as asserted his counsel as well as counsel for his materialman, 


Devlin Lumber. It stated: 


| 

: 

4. From July 6, 1967 thru September 14, 1967 Intervenor 
“supplied lumber and building materials to the Plaintiff > 
Joseph Patti, trading as Patti Masonry, for the work on the 


premises owned by the Defendants, Murray Strasberg and Daoma 
Strasberg . . . (R-10). 


Additionally, it might be pointed out that the Auditor's Report allowed a claim for 
$1,400.00 for labor Appellee Patti allegedly supplied under — prime contractor 
" relationship to the Strasbergs. Yet, in his testimony before Judge Holtzoff, Appellee 


Patti stated that some part of this $1,400.00 for labor had to do with his masonry 


sub-contract with Highlands. Thus, the following exchange took place, as counsel 


for the Strasbergs was cross-examining Appellee Patti: 


| 
| 
Q Did you not enter into an agreement with Harry Cimermanis 


whereby you were to receive $150.00 a week from the labor 
services you supplied him? 


That was under an agreement also. 


THE COURT: An Agreement with whom? 
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THE WITNESS: Highlands Construction Company. 
BY MR. WAGMAN: 

When was that agreement entered into? 

That was also agreed on in July. 


Is not that $1,400.00 the money owed under that agreement? 


(Tr 73-4). 

Thus, the Auditor's report, which Judge Matthews approved in her judgment 
order of December 4, 1969, does not support the findings of fact and conclusions of 
law in this case, and does not, therefore, support the judgment which Judge Matthews 
entered in this cause in her judgment order. 

What happened in this case is reflected in all the evidence before Judge Holtzoff 
and the Auditor, including the evidence submitted by Appellee Patti and Intervenor 
Devlin Lumber. This is that Appellee Patti had a masonry sub-contract with High- 
land, and subsequently an agreement with Highlands to help Highlands finish the 


structural contract on the Strasberg's house. Highlands fell into financial difficul- 


ties end by September of 1967 owed Appellee Patti money for work and material Patti 


had supplied by agreement with Highlands, Thereafter, Appellee Patti tried to collect 
from Dr. Strasberg the amounts that Highland owed Appellee Patti on his sub-contractor 
and financing relationship to Highlands. The record reveals that Dr. Strasberg made 
various payments by check jointly to Highlands and Appellee Patti, after September, 
1967. (R-50, Exhibits filed herewith). Why would Patti have accepted these payments 
without crediting them against the amounts allegedly owed for work from July to 
August, 1967? 

The above circumstances make it clear that the judgment, with its underlying 


findings of fact and conclusions of law, is not supported by the evidence in this 
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case. These circumstances also show why it was improper for a/new judge to sub- 
stitute for the deceased judge midway in the trial of this case. and to attempt 
| 


to do so without even reading the transcript of the partial trial that took 


place before the deceased judge. 


For these reasons, the case should be remanded for a new trial, or, at the 


minimum, for a reopening of the trial so that the trial judge can at least first 
read tke transcript of the trial before adopting the Auditor's findings of fact 
| 
and conclusions of law and rendering final judgment in this cause. 
| 


CONCLUSION 
The judgment for Plaintiff-Appellee and for Intervenor-Appeliee should be 
reversed and the cause remanded to the court below with instructions to dismiss 
the complaints. If this court does not see fit to order a dismissal, then a 
new trial should be ordered. At the least, a reopening of the trial should be 
ordered so that the substitute judge can read the transcript of the trial before 


passing on the Auditor's Report and acting on the final judgment to be ordered in 


this case. | 


Respectfully Submitted, 


SPERO & WAGMAN 
| 
By: Arthur M. Wagman 
Simon Tucker 
1835 K Street, N.W. 
Washington, D.C. 20006 
Attorneys for Appellants 
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OPINION OF THE COURT 
THE COURT: This is an action for the enforcement 
of mechanics' liens on a private residence built for the 


Defendant Murray Strasberg. The evidence is in a somewhat 


confused state owing to the manner in which the Defendant was 
doing business. He chose not to have one Single general prime 
contractor to construct the house who would make his own sub- 
| contracts. Instead of that the Defendant made a series of 
| contracts with various contractors. The chief of these con- 


} tracts was made with Highlands Construction Company who con- 
| 


J tracted to do the structural work on the building. Other 
t i 

| 

} contracts were made for plumbing work, electrical work and 


{ \ 
sO on. 
| 


Highlands made a subcontract with the Plaintiff 


i Joseph Patti to do the masonry work. This work was done by 


} Patti, and Patti admittedly has been fully paid for it. The 
| 


j evidence tends to indicate, however, that Highlands found 
| 
itself in some financial difficulties and was delinquent in 
- | 
} proceeding with the work. 


The evidence indicates that Plaintiss Patti was 
called back by Highlands and was asked by Highlands to assist 
it in completing the building of the house. Patti testified 

} that he agreed to do so provided the Defendant consented. 
| Plaintiff and Defendant thereupon had a ponterence at which 
i 


j it was understood that Patti was to resume work to assist 


Highlands in its construction of the building. Thereafter, 
the Defendant sometimes dealt with Highlands and sometimes 
directly with Patti and sometimes with them jointly. No 
written agreement was made with Patti by any party an to this 
phase of, the work. It is contended by able counsel for the 
Defendant that Patti still continued to be a subcontractor 
under Highlands. The Court reaches the opposite conclusion. 
The agreement between the parties necessarily leads 
to the inference that Patti became a contractor directly to 
the Defendant. This relationship is important because a con- 
tractor's mechanics’ lien rights are broader and more extensive 


than a subcontractor's rights. Under the circumstances the 


Court necessarily reaches the conclusion that since Patti was 


a direct. contractor with the Defendant he is entitled to a 
mechanics' lien for whatever amount may be due him irrespective 
of whether Highlands was paid in full. This also leads to the 


H conclusion that the claim of Devlin, the material men who 


J additional Plaintiff. 


An interlocutory judgment will be rendered in 


J. A. 7 
4 
accordance with the foregoing rulings referring the matter to 
the Auditor to determine the amount owing to the Plaintiff for 
work, labor and services involved and services rendered by him 
other than under the masonry subcontract because he admits 
that he was paid in full for the masonry subcontract, the amoun 
to be determined by the Auditor. ! 
Also, Devlin's claim to the mechanics" lien will be 
referred to the Auditor because although Patti concedes the 
amount that he owes Devlin, Defendant does not concede it and 


therefore insofar as Devlin's mechanics! lien is concerned the 


matter will have to be determined by the Auditor. 


A transcript of the Court's ruling will constitute 
| the findings of fact and the conclusions of law. 
Counsel will submit a proposed judgment. 
MR. JACOBS: Thank you, Your Honor. 
(Whereupon, at 11:56 a.m., the proceedings in' the _ 
foregoing matter were concluded.) 


Certified as the official transcript of the oral 


Official Court Reporter 


opinion of the Court. 
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——— ee ee 


and was further heaxd-on the loth aay- GS wune End The 


of-dune, and was axgued by counsel, ana thercupon, Upon Coss. 


the Court on—rhe- teh om 


“ 


its. conclusions of 


de 


ing-to—che_Cenrt—ehct—2: 
subcontract work a masonry sub‘ 


ighland Cons ecuce.on Corporation, 
work the said plaintiff was fully paid, anc -.at tnexcatcer 
5 7 
formai Créa ¢ ceement conmvractce 


ormance of 


and provision of further materials in an. about the 
\ 7 


4 


of the cefendants' residence, ana /. 
SS 


cher appearing wo che vou : ove. x 
? 
x \ 
Susply Corperation supplied lumber and sjumber 
Zz : 
7 ~. 
Pacti in his contract.with the sefeacca. .. 


ne plainti.£, an@ .*vlin Lumber & Supl-y «.-poret--r, 
™~ 


are entified to enforce mechanics liens against 


tt. lofendants, and 
. Jit further appearin: to the Court tha. - 
( Psulin Lumber & Supply Corporation, is entitied—+a_a_judgiien= 


| againstthe_plaintiff;Joséph Patti;—inthe-sum-of $4, 835762- 


It is by the Court this 18 day of June 1969, 


ORDERED, ADJUDGED and DECREED that the intervenor, 


with—interest—fromn—October 1, 1967; 
| 
i 
| 


J. Aw 9 
bd 
padenene scaimee the plaintiff, Joseph Patti, in the sum of 
$1835.62 with interest from October 1, 1967, and it is further 
ORDERED, ADJUDGED and DECREED, that the plaintifé, 


Joseph Patti, be and he hereby is entitled to enforce a mechanics} 
lien against the real estate described as Lot 70 in Square 1970 
improved by premises 3531 Yuma Street, NeW. situated in the 
District of Columbia, owned by Gacencansoiearrss, Strasberg and 


Daoma Strasberg, for work and labor done and performed and mater- 
ials supplied for and on behalf of the defendants, in such sums 
| 


; | 
that shall be determined by an Auditor of the United States 


District Court for the District of Columbia up to the sun 
| 


—--$4,714.02 , and it is further 
ORDERED, ADJUDGED and DECREED that the intervenor, 


Devlin Lumber & Supply Corporation be and@iit hereby is entitled 


to enforce its mechanics liens on the premises deseribed herein- . 
above, for lumber and other materials supplied to Joseph Patti 
for the construction and work performed on the premises of the 
@efendants at 3531 Yuma St., N. W. in hel Destrsee of Columbia, 


in such sums as shall be dcterminc3 by the Auditor of the Uni 


States District Court for the District of Columbia, 


of $1835.62 , and it is further 


ORDERED, ADJUDGED and DECREED that this cause be and 


it hereby is referred to the Auditor of the United Sxtes District! 


Court for the District of Columbia to hear testimony anc receive 


evigence and report to the Court his findings as to the amounts 


of the claims of Joseph Patti and Devlin Lumber & Supply Corpora-; 


tion, and~it—is_further ——. 
ORDERED, ADJUDCED—and- DECREED that—-the-plainriff, Josep 


Patti7—anct} 3 rj;—-Devbin-burber—é-Supsiv Corparaticon—xes 


caver its costs in tho-action-icwinst—the_defencantrs Murray 


Strasverg and Deoma—Sirasburg.— 


THIS IS TO CERTIFY Thet a true copy of the foregoing 
Order was mailed, postase mreprid, to Stanley R. Jacobs, Esq., 
8730 Georgia Ave., Silver Spring, Md., attorney for plaintifs; 
and Arthur M. Wagman, Esq., 1835 X St., N. W., Washington, D.C. 
20006, attorney for the defendants; this 2 day of June 1969. 


f.. 


to 


FRIEDLANDER & FRIEDLANDER 
1210 Shoreham Bldg. 
Washington, D. C. 20005 
Na 8 - 1116 

Attorneys for Intervenors 


REPORT OF THE DEPUTY AUDITOR 


| 
To the United States District Court for the District of Columbia: 


The undersimed Deputy Auditor, James B. Lynn, for 
report to the Court in the above-entitled proceeding respectfully 
states as Tollows: 


1. This matter is before the Auditor's Office pursuant 


to an order of Reference entered by the Court on June 18, 1969, 


which reads in part as follows: : 


"ORDERED, ADJUDGED and DECREED that the 
intervenor, Deviin SEES a Supoiy Corporation 
be and it hereby is awarded a judgment against 
the plaintiff, Joseph Patti, in ghee sum or 
$1835.C2 with interest fron Octor er 1, 1967, 
and it is further | 


"ORDERED ADJUDGED AND DECREED, that the 
Plaintif?, Joseph Patti, be and he hereby is 
entitled to enforce a mechanics lein asainst 
the real estate described as Lot 70 in Square 
1970, improved by premises 3532 Yura Street, 

N. W., situated in the District of Coluxbia, 
owned by defendants Murray Stras sberg and 

Daonsa Strasberg, for wort and lsbor done and 
performed and materiols supplied fcr end on 
behalf of the dofendents, in such | sums that 
Shall be determined by an Auditor of the 

United States District Court for the District. 
of Columbia up te the sum of ---$4, 714. 02------, 
end it is further 


"ORDERED, ADJUDGED AND DECREED that ee 
intervenor, Devlin Lunber & Supply Corporatio 
be and it hereby is entitled to enforce its 
mechenics liens on the premises cescribed 
hereinabove, for luaber and other materials 
supplied to Joseph Patti for the construction 
end work performed on the premises of the 
defendents at 3531 Yume St., I. W. in the 
District of Columbia, in such. sims as shell 
be determined by the Auditor of the United 
States District Court for the District cf 
ocr not greater than wee exount of 


"ORDERED, ANJUPCND AND DECRETD that this 
cause be and it nereby Js referred to the 
Auditor of the United States District Court 
for the District of Columbia to hear testimony 
end receive evicence enc report to the Court 
his findings es to the emounts of the clains 
of Josepha Pacts. and Deviin Lumber & Suoply 
Corporation." 


2. Upon receipt of the Order of Reference the 


Auditor held e Meeting of Counsel. Thereafter Hearings were 


held coumenting September 19, 1969 and concluding on September 


22, 1959. Conies of the notices of Noeting of Counsel and 
Hearings are attached to this Report, together with a copy oF 


the transcript of the procesdings. 


~ 


3. From a review of the files and record herein, 
testimony adduced at the hearing end data supplied the facts of 


this case are briefly stated es follows:, 

The plaintiff Joseph Patti, trading as Patti Masonry 
maintained in the complaint filed herein that he furnished labor 
ena materials in construction of promises 3531 Yuno2 Street, KN. We, 
Washington, D. &., owed by the cefendents Murray ond Doma 
Strasberg; that he was not paid by the defendant for $4,714.02 
of labor and materials he furnished in the construction of said 
premises. Plaintiff seeks judgment aid to enforce a Mechsnics 
Lein egainst seid property in that ermount. ¢ 
Defendants Strasberg maintained that he did not owe this 


amount to Plaintiff; that he had made certain payments on itens 


| 
! Sfx fla Be 


for vhich compensation was now cleined, including iabor end that 


not all of the naterials which Plaintiff maintained he used on 


this particular job were actually used thereon. 
The Court cn hearing of this matter entered judezont 


on June 18, 1959, es quoted above, awarding! judgment to the 
| 
| 

Intervenor, Devlin Lumber & Supply Corporation, against the 
| 


Plaintiff’, Joseph Patti and directed Plaintirf, Josceoh Patti 

yas entitled to enforce a Mechanics Lein ecpinst the property in 
question for "work end labor done and performed end retericls 
supplisd for anc on behalf of the aecendents in such sucs es cha} 
be determined by the Auditor of the United States District Court 
for the District of Columbia up to the sun of $4,714.02", ond 
likewise directed that Deviin Lumber end supply Corporetion wes 
entitled to enforce its Mechenics Lein on the prenises in cuestior 
in such sums to be determined by the Auditor not greater than 

the amount or $1,835.62. : 


At the commencement of the hearing before the Deputy 
| 


Auditor it was agreed between the parties that $594.84 of the 
- original -$4,714.02 claimed had been satisfied by the. defendants 
by direct payment of said sum to Nest Brothers Brick Company 


end therefore the total amount claimed was reduced and presently 


stood at $4,119.18 ($4,724.02 less $594.84 equals $4,119.18). 


Further it was stipulated that on or before) September 14, 1967 ma 
terials were supplied by the Deviin Lumber & Supply Corporation to 


Mr. Patti in the sum of $1,835.62 and that said materials were 


used in the job in question, 3531 Yuma Street, I. We, Washinston, 


Je A. 


At the hearing Plaintiff, Joseph Patti was sworn and 
testified that his tctal claim was as follows: 
Campbell Sand Co., Inc. $ &9.62 
Labor and excavation of kitchen 128,20 
West Brothers Brick Co. 5o%.e4 
Devlin Lumber & Supply Corp. : 2,379.69 
Maloney Concrete Co. { 121.67 


Pack wages (Masonry Const.) ; 
for himself and employees 1,409.00 


Total claimed ; $4,714.02 


Less paynent to Yest Brothers 


wick Co. 504 .o¢ 


Total remaining balance $4,129.28 


Mr. Patti exhibited nenorandun bills and canceled 
checks in payment of Campbell Sand Company dnd Maloney Conerote 
Company and testified to the use of these materiais in the 
property in question. With respect to the Devlin Lumber- Compeny, 
original docuzcents from Devlin Lumber Company were produced end 
Mr. Patti testified to the use of all of these materials in the 
prenises in question. The defendent mode specific chellanges 

as to some of the vouchers for materials from the Devlin Lumber 
Company on the basis they were not Gelivered to the job but were 
picked up at the Lumber Cormpeny end also that 212 of the materials 
were not used in the construction of the premises. On cross- 
exemination Mr. Patti admitted that one item on invoice number 


101853 for red cak flooring totaling $100.97 (plus $3.03 tax) was 


Tee AS 
net used in the premises in question. Further on cross-cxamin- 


ation he admitted payment of the sun of $228.20 for aebor end 
excavation of a kitchen and withdrew the elein for this sun. 

With respect to the claim for back weges of $1,400.00, i 
Patti testified to the use cf employees on the job and introduced 
certain canceled checks evidencing payment to employees, to which 
he testified without contradiction, worked on the job in question 
He elso testified to his own work on the premises in question at 


en uncontredicted sum of $150.00 per week and that in roolity his 


Clain for labor and his own work far exceeded the $1,400.00. 


To the contrary defendant Strasberg who is not a 
construction engineer and who wes on the job only internitently 
for brief periods of time, testified that certain payments head 
already been paid which should have been applied on the above 
Clain and that certain of the materials cleired used in the 
prenises were not actually used therein. on several occasions 
he referred specifically to certain itens. ‘on re-direct 
examination the Plaintiff Patti, testificd to the specific itexs 
chellengeé and their use in the premises es/ well as the fact that 
his present claim for labor did not refer to the payments which 
the defendant claimed should be applied that the checks in 
question mads payable: +0 the Highilend. conatruction company end 
Patti aoe! pertain ‘to other work done’ on the rontecas 
originally contracted. for by the Highlend construction Company 


and not the work for which claim was present2y being made. 
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4. From testimony adduced et the Heering the Deputy 
Auditor makes the following Findings of Facts and Conclusions of 
Law: 


FUDINGS OF Fac? 
{ 


A. That the Plaintirr Joseph Patti, eee natericls 


NX 
to the defendant Ss resvlirg which were eed in the construction of F 


premises 3531 Yune Street, Ry West ashington, D. C. for which he 


thas not been componéated by the defendant to date as follows : 
Campbell Sand Company $ 89.62 
Devlin Lumber & Suvply 
Corporation $2,375.69 
Less red oak flooring 104.00 2,275.69 


Maloney Concrete Company 2121.67 


Total materials . : $2,485.08 


B. That the Plaintiff, Patti provided his own labor end 
labor of his employees, whom he has pseid in the construction of 
prenises 3531 Yuma Street, N. wW., Washington, D. C., in the sun 
of $1,400.00 as Claimed. That to date Plaintiff hes not been 
compensated for some by the defendant Strasberg end that he is 
entitled to payment in this emount for labor supplied in the 
premises in question. 

C. That the Devlin Lumber 2 Supply Corporation furnished 
materials to the Plaintirr, Joseph Patti, which were used in the 
construction of 3531 Yuma Street, N. W., Washington, D. C., for 


which they hsve not been Paid to date in the total: sum of 


J. A. 17 
" $1,835.62; that this amount ($1,835.62) is included in the emount 


of materials supplied by the Devlin Lunber & Supply Corporation 


of $2,379.69 mentioned in paragraph A above, the difference hav- 


ing been paid by Plaintiff Patti. . 
CONCLUSIONS OF LAY 
A. The Plaintiff, Joseph Patti, 1s entitled to judgzont 


asainst the defendants, Murray and Paonma Strasberg, jn the sum of 


$3,885.98 ond entitled to enforce a Mechanics Lein against rool 


estate described as Lot 70 in fquere 1970, irproved by premises 
Yuna Street, N. W., Washington, D. C., owned by the defend- 


Murray end Daoma Strasberg for said enount for labor ond 


materials furnished in the construction of seid premises for whict 


he has not been paid to date. 


B. The Devlin Lumber & Supply Corporation pursuent to 
| 


the judgment of June 18, 1969, is entitled to enforce 2 Kechenics 


| 
Lein against the real estate described as Lot 70, in Square 1970, 


| 
improved by premises 3531 Yuma Street, N. W., Washington, D. C. 
in the amount of $1,335.62. However this amount is included in 


the sum of $3,336.98 referred to above in paragraph A, end in 


satisfaction thereof allowance must be mede. 


i . ~~. 
rn 


5. The Deputy Auditor recomends that this Report be 


| 
: approved by the Court end makes a charge of $850.00 for executing 


the Order of Reference, the holding of a Meeting of Counsel and 
days of Hearings and for this Report to the Court, including 
e cost of transcript of the proceedings ($423.00), which sun 


already been paid as follows, $200.00 by the Intervenor, 


adoseph Patti and $325.00 by the Defendants Murray and paoma 
i 
~ Strasberg. 


6. Copies of this Report have been mailed to the 


parties listcd in paragreph 7. 


7. The Clerk of the Court has been Yurnished with 


notices of the filing of this Report to be mailed to the 


followings: 
i 


Stenley R. Jacobs, Esq., 
Attorney for Plaintiff 
Maryland National Bank Building 
8730 Georgia Avenue 

Silver Spring, Msarylend 20910 


Mark P. Fricdlender, Jr., Esq., 
Intervenor 

1210 Shorehan Building 

806 15th Street, N. W., 
Washington, D. C. 


Arthur M. Wagman, Esq., 
Attorney for Defendants 
1835 K Street, N. W., 
Washington, D. C. 20006 
Respectfully submitted, 
SOT W. FOLLIZ 


Deputy Auditor. 


| 
| 
| 
JUDGMENT ORDER 
Upon consideration of the Report of thes Deputy Auditor 
filed herein on October 2, 1969, and it appearing to the Court 


that the Report is in conformance with the Order of Reference 


entered by the Court on June 18, 1969 and should be approved; 


It is by the Court this 6 day of Decernfis, 
.1969, | 


= | 
ili ORDERED, ADJUDGED AND DECREED That the Roport of the 
ie | 


“i 
t “Deputy Auditor for the United States District Court for the 
| 


u* 


District of Columbia filed herein on October 2, 1969, be and 


the same is hereby approved, and in final ais sposition of this 
- As | 


case it is further 
| 
~ | 
e ORDERED, SSH AND DECREED That a plaintiff, Joseph 


t° 
_Pattie, be and he is ees adjudged to have a lien upon real 


‘estate described as Lot 70, in Square 1970, improved by premises | 


3531 Yuma Street, N. h., situated in the District of Columbia, 


“the sum of $3,886.98 with interest thercon | ‘from Decenber 6, 1967} 
parm 
“at 6% per annum, plus the cost of this action, including the 


| 

at 
owned by defendants, Murray Strasberg and Daoma Strasberg, in | 
| 


Auditor's costs of $1,263.00 less a credit of $325.00 for a 


payment heretofore made by the defendants, Murray Strasberg and 
H . H 
Daoma Strasberg, to the Auditor, and it oS { 


ORDERED, ADJUDGED and DECREED ‘That the intervenor, Devlin 


"Lumber & Supply Corporation, be and it is horeby adjudged to have 
7r | 

| 

| 
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2, pen upon real estate described as Lot 70, in Square 1970, 
Geoecten by premises 3531 Yuma Serecte N. W., situated in the 


District of Columbia, owned by defendants, Murray Strasberg and 


e 
4 


. if 
Daoma Strasberg, in the sum of $1,835.62, with interest and re- 


- 


coverable Court costs, provided, however, that this sum is in- 


¢ 


cluded and is a part of the sum of $3,886.98, the lion upon the 


“62 nises in favor of the plaintiff, Joseph Patti, and any satis- 
ee : 


‘faction by the defendants of this sum shall be ailowed as a 
“credit against the lien of the plaintiff, Joseph Patti, and it is 


“further 


ORDERED, ADJUDGED and DECREED That if the defendants, 


peed pees 


e 
s 


* murray Strasberg and Daoma Strasberg, do not within a pericd of 
thirty days from and after the entry of the Judgment herein be~ 
comes final, pay and discharge said lien, that said real estate 
herein described shall be sold according to law, and that out 


of the proceeds of such sale after deducting the cost thereof, thoy 


h 


Seal tan riecal ge 


shall be paid the amounts herein found to be due to the plaintiffs 


and to the intervenor, and it is further 
| a aed pile 
ORDERED ADJUDGED and DECREED That the procecds of such sale 
OES A . 
—2Ss pBpplted to thesatisfaction of the liens provided for here- 


in, shall be paid to the defendants, Murray Strasberg and Daoma |~ 


“ Vee LIE. ay 


JUDGE 


Strasberg, owners of the said premises. 


Stanley R. Jacobs 
Attorney for Plaintiff 
8730 Georgia Avenue 
Silver Spring, Maryland 20910 


JA 21 | 40 

MR. JACOBS: No, sir, there is not. 
: | 
THE COURT: I see. | 


THE WITNESS: The agreement that Highlands Construc- 


it was more of a discussion. They called me back, I have 
completed the foundation and I have left the job to go to 
i another job, which I was called back later to the| same one. 


| 
THE COURT: You are not answering the question. 


| 
4 
{ 
tion, Company -- we really had no agreement with them. | 
{ 
| 
t 


Repeat the question. 


BY MR. JACOBS: 
Q What were the arrangements initially with Highlands | 


i Construction Company? 


A The arrangement with Highlands Construction Company 
| 
was that they asked me if I could complete the job and finance 


it for them due to the fact that they were incapable. 
THE COURT: Complete what job, Mr. Patti? 


THE WITNESS: Dr. Strasberg's home at 3531 Yuma. 
| 


THE WITNESS: The home of Dr. Strasberg. 


THE COURT: What job? 


THE COURT: You were to build the whole home? 


WITNESS: The rough construction of the whole 


THE COURT: You said a few minutes ago that you 
: | 
were going to build a foundation. | 


| 
THE WITNESS: I was called in only to build the 


! 
| 
: 
| 
| 
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founaation at first and I have left the job, 
mately two weeks later I was called back. The foundation was , 
completed. 

THE COURT: You were called back to do what? 

THE WITNESS: It was a discussion. 

THE COURT: You said you were called back. Called 
back to do what? 

THE WITNESS: That was the reason I was called back. 
I was called back for a discussion on completing the home. 

THE COURT: Called back by whom? 

THE WITNESS: By Highlands Construction Company. 

THE CCURT: You may proceed. We want to get all 
the exact facts; that is important. ; 

MR. JACOBS: Yes, sir. I = trying to. 

THE COURT: You cannot paint with a broad brush, 
you know. You have to get the exact details. 

BY MR. JACOBS: 

Q Now what initially, when you first talked with 
Highlands Construction Company, were oe arrangements for 
the installation of the foundation? Were they to pay you? 

A On completion of the foundation. I was to be paid 
in full on completion. 3 

THE COURT: You were paid? 


THE WITNESS: On the foundation I was paid. 


BY MR. JACOBS: 
Now when did you commence work on the foundation? 


The foundation was approximately the first part of 


What year was that? 


1967. ; 


When did you complete the work on the foundation? 
Approximately around June 20. | 


And at that point were you paid by Highlands Con- 
struction Company or by the Defendant? : 

A I was paid by Highlands Construction Comrere 

Q Did you leave the job at that point? 

A Yes, I did. 

Q Did you have anything else other than the instal- 
lation of the foundation to perform in order to complete 
your work at that point? 

| A I was completely finished. 


THE COURT: He said that he finished it. 


BY MR. JACOBS: ; . | 


Q Now when did you return to the job again? 


i 
A I returned in July 1967. I was called by phone by 

* : 
Highlands Construction Company. 


t Q Now at that time what was the discussion between 


yof and Highlands Construction Company? 


A The discussion between Highlands Construction Com- 
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i pany and me, they wanted to complete the home and they were 
! unable to financially. Credit-wise they were hurt. They 
i; wanted to make an agreement with me, a contract agreement. 
Q What was your reaction to this request? 
A My reaction to the request was I told them that I 
would have to speak to Dr. Strasberg also. 
Q Did you subsequently discuss this with Dr. Strasberg? 
A We discussed it that evening at the property, 3531 


Yuma Street. 


Q Now could vou specify approximately when this con- 


versation took place with Dr. Strasberg? 
A Yes, I) could specify. Harry Cimermanis, Dr. Stras- 
berg, Charles Busby and myself -- 


* THE COURT: You were asked to specify the time, the 


THE WITNESS: The date was in July. The exact date 
I don't recall. 

BY MR. JACOBS: - 

What year was that? 

1967. 

THE COURT: This might be a good time for us to 
suspend for our luncheon recess. 

(Whereupon, at 12:28 p.m., the Court recessed, to 


reconvene at 1:45 p.m.) 
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AFTERNOON SESSION 


2200 p.m. 


THE COURT: We will resume the case on trial. 


MR. JACOBS: If Your Honor please, prior to con- 


tinuing the testimony of the witness we would like to 


exchange the original of the contract between Mr. Strasberg 


| 
and the Highlands Construction Company for a copy inasmuch 
| 
as there are some exhibits missing. | 


THE COURT: Yes. 


MR. JACOBS: Let that be marked then as Plaintiff's 


Exhibit No. l. 


THE COURT: Very well. The Court’ is attending to 
. the ritter. 
{ 


WhercUrons, 


JOSEPH PATTI 


the witness on the stand at the time of recess, resumed the 


stand and testified further as follows: 


DIRECT EXAMINATION (Resumed) | 


BY MR. JACOBS: 


1967 you had a oonversation with Dr. Strasberg? 


| 
| 
ee 
Q Is it my understanding, Mr. Patti, sometime in July 
| 
| 


A That is correct. 
Q What was. the substance of that conversation? 
A The substance of that conversation dealt with the 


; | 
house at 3531 Yuma Street. Mr. Cimermanis openly admitted 
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|! that he was unable financially or labor-wise to complete the 


i home and he asked me if I would take over not as general 


i contractor but to assist him to complete the home. 


THE COURT: You mean the president of Highlands? 
THE WITNESS: Yes, Your Honor. 
THE COURT: I did not get the gentleman's name. 
MR. JACOBS: Cimermanis. 
THE COURT: Let's call it Highlands. President of 
Highlands. 
MR. JACOBS: President of Highlands. 
BY MR. JACOBS: 
Q What did he say to you? Did Mr. Strasberg make any 
statement -- 
THE COURT: Just a moment. 
What did the president of Highlands say to you? 
THE WITNESS: Highlands told me that they were 
unable financially and labor-wise to complete the home at 
3531 Yuma Street and they asked me if I would in some way 
assist them to complete it. 
BY MR. JACOBS: 
Q Was Mr. Strasberg present? 
A At the time he was not, which I told Highlands I 
would have to talk it over with the owner when he ca 
THE COURT: We had all this just before recess. 


This is repetition. 


BY MR. JACOBS: 


Q When Mr. Strasberg later arrived, did you discuss 


| it with him? | 
i i 


A Yes, I did. 
Q What was the understanding with Mr. Strasberg? 
| 


THE COURT: It is not what the understanding was; 


what did they say, and I will decide what the understanding 


was. 
BY MR. JACOBS: | 
Q What did Mr. Strasberg say? | 

A I spoke to Mr. Strasberg and I told Ma Ares 
what Highlands told me. I said, I will finance the home, I 


‘will supply the labor needed, but I must insist oh one thing: 


- I must be paid the tenth of each month, labor and material up 


to date. 
Q Did Mr. Strasberg agree to this? 


A He told me not to worry about it, that the money 


was good. 


Q Did you thereafter -- - ; | 
. . ” | 


THE COURT: In other words, you offered to finish 


the building, is that it? : 
THE WITNESS: I offered to finish or assist in 

finishing. 
THE COURT: or to what? | 


THE WITNESS: Or to assist in finishing 


help finish it. 
THE COURT: What? 

MR. JACOBS: He offered to assist in finishing. 

BY MR. JACOBS: 

Now did you continue thereafter to work on this 
building? 

Yes, I did. 

What work did you do, sir? 

Tacompietes all the masonry on the building and I 
myself with employees that were employed by me helped to 
complete the construction of the home. 

Q Now did there come a time when Mr. Strasberg 
neglected or refused payment? 
A Yes, there was. 
THE COURT: When Mr. Strasberg did what? 
MR. JACOBS: Refused payment of his bills. 


THE WITNESS: The house was going along real fine 


until we ran across -- well, an unforeseen accident eas 


Neither the owner nor the architect or the contractor was 
responsible. The ground settled under the home and it 
caused a delay in the finishing of the construction of the 
home, and at that time there had to be additional help and 
expenses added and -- 

THE COURT: You are going beyond the question. Just 


answer questions of counsel. 
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MR. JACOBS: I think the question was, did there 


| come a time when you requested Mr. Strasberg to pay, to bring 


your account current? | 


THE COURT: What is your question, Mr. Jacobs? 
| 
BY MR. JACOBS: 


Q Did there come a time when you requested Mr. 


Strasberg to bring your account current? 


THE COURT: For. what? 


MR. JACOBS: To bring the account currént. 
THE COURT: When he requested Mr. Strasberg 
| 


MR. JACOBS: Money. He requested money. 


THE COURT: You said for account current, 
MR. JACOBS: To bring his account ey 
THE COURT: Very well. 

THE WITNESS: My payments were being made regularly 


up until the point -- 


THE COURT: Is the answer yes or no? 
THE WITNESS: Yes. 

THE COURT: That is all. 

BY MR. JACOBS: 

Do you recall when that was, sir? 


August 1967. 


At that time did you present Mr. Strasberg any bill 


of the accounts that were outstanding? 
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A I had not presented one. I spoke to him on it and 


| he asked me to present one. 


Did you subsequently present a bill? 


When was that, sir? 


% 
Q 
z 
A Yes, I have. 
Q 
A 


That was also in August. 

MR. JACOBS: I would like to have this marked as 
‘Plaintifé's Exhibit No. 2. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 2 marked 


for identification. 


(Plaintiff's Exhibit No. 2 


2 marked for identification.) 
BY MR. JACOBS: 


Q I show you what has been marked now as Plaintiff's 
Exhibit No. 2. Can you identify this? 

A This is the bill that I presented to Dr. Strasberg 
for the unpaid amount which was unpaid up to that point. 


Q What does this bill cover, sir? 
} 
ri The bill covers labor and material into the con- 
= 4 
struction of the job into the home. 


R Now after you presented this bill was there any 
item on there that Mr. Strasherg paid direct? 
THE COURT: Will you repeat that, please? 


BY MR. JACOBS: 


Q After you presented this bill was there any item 
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| in there that Mr. Strasberg paid? 


————SSS Sc 


| 
A Yes, there is. West Brother Bricks, $592.84. 
| 
MR. JACOBS: We would like to offer Plaintiff's 
| 


Exhibit No. 2. 


————— 


| 
| 
MR. WAGMAN: May it please the Court, we will object 
to this on the grounds that it is not addressed to the Defen- 


dant, it is not dated. 


THE COURT: I don't think it has to bel addressed to 
| 
anybody. If the witness says this is a paper he handed to the 


Defendant, that is sufficient. I would like to know why it 
| 


was not produced at pretrial. 


. MR. JACOBS: I believe that was produced at pretrial 


. Your Honor. 


THE COURT: I don't see any marks -- 


, MR. JACOBS: I believe there is another copy that 
had some figures on it that were not put on there at a later 
date so we used a copy. 


THE COURT: Very well. 


, MR. JACOBS: We would like to offer Plaintiff's 
Exhibit No. 2. | ! | 
' THE COURT: Let it be admitted. | 
(Plaintiff's Exhibit No. 2 
received in evidence.) 


BY MR. JACOBS: | 


| 
Q At the time you presented what has been received 
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as Plaintiff's Exhibit No. 2, what did Mr. Strasberg reply? 
A Don't worry about it, he will pay for it. 
Q Now apart from the payment to the West Brothers for 
prick, were any of the other items on that bill paid? 
A Not the full amount. 


THE COURT: How much was paid altogether of that 


THE WITNESS: I paid Devlin Lumber Yard about a 
total of $600. 
. THE COURT: Just a moment. Listen to my question. 


This bill is for $4714.02. How much of that was 


THE WITNESS: $592. 
{THE COURT: How much? 
THE WITNESS: $592. 
BY MR. JACOBS: 
Q Did you pay any of these other items listed on this 
billjyourself? 
tA Yes, I have. 
MR. JACOBS: Mark this as Plaintiff's Exhibit No. 3. 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 3 marked 
for identification. 
i | (Plaintiff's Exhibit No. 3 | 


2 
marked for ieee 
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I will repeat that question. 


THE COURT: The interrogatories speak for themselves, 


BY MR. WAGMAN: 


Q You were asked in Question No. 26: “If so, list 


1 
| with particularity each such request and state (a) the date 
{ 


| of each such request, (b) whether the request was made orally 


‘| 
| or in writing, (c) the work to be done and materials to be 


|| supplied, (d) the cost of labor and of materials for each such 
: | 


request, (e) whether you have been paid for the labor and 


H 
|| materials supplied by you for each such request."| 
| 


Your answer to that was, “There came a time around 
‘october of 1967 when Mr. Strasberg took over the supervision 
of the job himself and began dealing directly with me and 
_Paying me directly.” 

That is also correct. 
THE COURT: Just a moment. 


What is your question? 


the gnterrogatories. 


i 
| 
MR. WAGMAN: My question is, he has been asked for 
7 | 
| 
| 


THE COURT: All you did was to read the interroga- 
tory and the answer, but you didn't ask him any question. 
Please don't do that. That is a waste of time. | 

BY MR. WAGMAN: 

.@ Mr. Patti, is it not a fact that you aid not have 
any conversation with -- 


$ 
e 
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THE COURT: I am going to exclude any questions on 
cross examination that start with the words "Isn't it a fact 
that" because that assumes a fact and makes counsel really a 

i witness. 


j BY MR. WAGMAN: 


: - 
tion with Dr. Strasberg in July is incorrect in view of your 
{ 
| answer to your interrogatories, is it not? 
MR. JACOBS: I object to the form of the question. 


THE COURT: He said the conversation was in July 


Ke) Mr. Patti, your statement that you had a conversa- | 


and I don‘t see anything in the Answers to Interrogatories 
‘that contradicts that. 

MR. WAGMAN: May it please the Court, in the 
interrogatories he did not answer -- 

THE COURT: Just a moment. You may proceed with the. 
next question. 
BY MR. WAGMAN: 

Q Mr. Patti, were you engaged in any other job during 
the course of this particular work on the property on Yuma 
Street with Highlands Construction Company? 

A No, I was not. 

a Were you not engaged with Mr. Cimermanis, Highlands 
Construction Company, on a job on Maple Avenue? 

A I would not call it engaged, I was employed. 


THE COURT: I don't think that makes any difference 
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MR. WAGMAN: It is material, Your Honor. 

THE COURT: Very well, I will let you ask it. 
BY MR. WAGMAN: : 


Did you not also supply materials for that particular 
| 


No, I did not. 


A (2) Did you not supply materials through Devlin Lumber 


Company for that particular job on Maple Avenue? | 


MR. JACOBS: I object. I think it is totally 


e 


irrelevant. 


THE COURT: I think that is admissible,| proper. 
; | 
Objection overruled. 
| 


THE WITNESS: Material might have been delivered 


| 
there but I did not supply it. It might have been delivered 


there in my name. 


BY MR. WAGMAN: 


Q Were you not the only one who had a bill with 


Devlin Lumber Company? 


A I was the only one. 

Q And were you not the one who was obtaining the 

: 
materials in your name for Mr. Cimermanis, Highlands Con- 
struction Company? 


A Highlands Construction Company, also Dr. Strasberg. 


Q When did that Maple Avenue job begin, do you know? 


A No, I do not. 
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THE COURT: Mr. Wagman, this is a case where if I 
am going to allow the enforcement of the lien I will have to 
| send the matter to an auditor to comptte the amount. The 


: question of what materials were used on this job and what 


UI 
| labor was done on this job will all go to the auditor. I 


| don't think we can do it at the trial. 

MR. WAGMAN: No, I am not going into the material, 
only the time that particular job occurred. 

THE COURT: I am not requesting or inviting any 
answer to what I said. I have told you what the Court is 
going to do and you may use that information to guide you. 

BY MR. WAGMAN: 

Q Now when did you say you took over from Highlands 
Construction Company? 


THE COURT: He need not say he took over the job. 


He was very careful to say that he undertook to help High- 


BY MR. WAGMAN: 

When did you undertake to help Highlands? 

Also in July. 

Would you explain explicitly the nature of your 
j} help? 


A The nature of my help was to assist or help assist 


} in the completion of Dr. Strasberg's home. 


Q What were your duties? 
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A My duties were to supply the material plus labor 
| 
plus equipment that was needed in the completion of the home. 
THE COURT: Well, what part of the work was being 


done by Highlands after this conversation of July and what 


part was being done by you? 


THE WITNESS: Mainly all the masonry work would be 
| 


@ 
done by me, mainly all the carpentry work would be done by 


| 
THE COURT: Did Highlands continue to work? 
| 
THE WITNESS: In July they were working. 
i 


Highlands. 


BY MR. WAGMAN: 


| 
Did there come a time when Highlands left the job, 


4£ you know? 


| 
A I can't say left the job. They had - absent at 
times but they have always returned. 


THE COURT: Well, when was the last time that. High 


lands worked on the job? Let's put it this way. 


THE WITNESS: To my knowledge it would be -- dates 
| 
| 
are hard to remember. Either November or October. 


| 
THE COURT: When was the last time that) you worked 
. | 
} On the job? 
| i 
THE WITNESS: In October. : 
I 


THE COURT: Well, then > EESEE OES was still working 


} when you quit? 


| 

| 

THE WITNESS: No, they left prior to me, 
| 

| 


PIRI TERT EST 
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THE COURT: They left prior to you? 

THE WITNESS: Yes. 

THE COURT: When did you quit? 

THE WITNESS: Well, I really didn't quit; I com- 
pleted the masonry part. 

THE COURT: When did you stop all work on this 
house? 


THE WITNESS: In October. 


a nS 


THE COURT: Then when did Highlands stop? 


THE WITNESS: November. 
THE COURT: In other words, they were still working 


when you stopped? 


THE WITNESS: No, I am sorry, Your Honor. September 


THE COURT: September. Highlands stopped in 
September and you stopped in October, is that it? 

THE WITNESS: Yes. 

THE COURT: And what was still to be done? 

THE WITNESS: There was minor things which Highlands 
said based on their contract had to be completed. They had a 
carpenter there that was primarily paid for this supervising - 

THE COURT: How far had the house progressed when 
you left? 

THE WITNESS: Ninety-five per cent completed. 

THE COURT: I see. 


You may proceed. 


| 
| 
BY MR. WAGMAN: 


Mr. Patti, do you know when the house was finished? 
No, I do not. 


When was the last time you visited the job? 
The last time I visited the job was the day I went 
and requested payment. | 
Q When was that? 
A That was also in October. 


Q You said, I believe, that you sent a bill to Dr. 


Strasberg. 
A Yes, I did. 


Q When was that bill sent? 


A That bill was sent -- 


THE COURT: Well, is the bill in evidence? 


MR. WAGMAN: Yes, Your Honor, it is in evidence. 
THE COURT: Which exhibit? : 
MR. WAGMAN: I believe it is No. 2. 

THE DEPUTY CLERK: Exhibit No. 2. 


THE COURT: Yes. 


i 
i 
i 
i 
Lo 
t 
i 
i 
i 
i 
i 


THE WITNESS: That bill I believe was sent in 
August. | 
THE COURT: Well, it is dated, isn't it? 
MR. WAGMAN : No, Your Honor, it is not! datea. 


(Document handed to the Court.) 


BY MR. WAGMAN: 

Are you definitely sure it was sent in August? 
Yes. 

Could it not have been sent in September? 


Sent in August. 


Q Then directing your attention to Plaintiff's saat 


No. 6 which was a subsequent letter, when was that letter sent 

THE COURT: What letter? 

MR. WAGMAN: The letter identified as Plaintiff's 
Exhibit No. 6. 

THE COURT: Letter from whom to whom? 

MR. WAGMAN: From Mr. Patti to Dr. Strasberg giving 
notice that all work requiring his signature or payment for 
all work requiring his signature be made in his presence. 

THE WITNESS: I do not send these letters myself, I 
instruct my secretary to send them. Now the dates on them, if 
she sends it today or tomorrow I really don't know but that is 
the way my bills are sent; they are not sent by me, they are 
sent by my secretary. The date is unfamiliar to me. 

BY MR. WAGMAN: 

What date? Is there a date on this letter? 

No, there is not a date on this letter. 

Do you know when that was sent? 


Yes. This was sent approximately around August 
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THE COURT: Defense may proceed 


y 
i 
i 
\ 
| 
\ 
| 

+ 
i 
| 


MR. WAGMAN: May it please the Court, at this time 


' ~ would like to make a motion to dismiss. 
THE COURT: Motion denied. 


MR. WAGMAN: ‘Thank you, Your Honor. 
| 


THE COURT: You may proceed with your testimony. 


MR. WAGMAN: I call Dr. Strasberg. 


Whereupon, 


MURRAY STRASBERG 


: was called as a witness on his own behalf and, having been 


* €3rst duly sworn, was examined and testified as follows: 


| 
DIRECT EXAMINATION 


BY MR. WAGMAN: . 


Q Dr. Strasberg, will you please state your full name 


' and address? | 
‘ i 
i A My name is Murray Strasberg. My address is 3531 


i Yuma Street, N. wW., Washington, Dace 


j 


i 
Q And you are the owner of that house, are you not? 


A I am. : 
You had that home built for you? 


I did. 


I did. 


Who was that architect? 


| 
bs 

Did you utilize the services of an architect? 
| 


The architect was William Procopiow. 
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Where is his of fice? 


A His office is in Bethesda on ltighlands Avenue. 


Q What did he do for you? 

A: He drew up the plans and specifications for the 
house and supervised the construction. . 

Q You entered into a contract for the construction 
of that house, did you not? 

A I did. 

With whom did you enter into the contract? 

A I entered into a contract for all the structural 
and architectural work with the Highlands Construction Com- 
pany and I entered into additional contracts for the mechan- 
ical work; namely, plumbing, electrical, heating, air condi- 
tioning and also painting with separate contractors whom I 
can name if you want me to. 

THE COURT: I don't think we need the names of 
other contractors except those inves? ved in this action. 
BY MR. WAGMAN: j 

Q What was the amount of that contract? 

A The contract with Highlands Construction Company, 
I presume. 

Q And that, I believe, is the -- 

A $34,805. 


Q How was that payable? 


THE COURT: Now the ‘contract is in evidence, it is 


Fa? \ weenie 


—-+- x 
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a formal contract and that. speaks for 


Did you make payments under 


I did. 


To whom did you make payments? 


Highlands Construction Company. 
te) For how long a pericd cf time did you make payments? 


A I made direct payments to Highlands Construction 
. | 


Company -- I have to look at my records jnow to get the dates 


exact. Through September 1, 1967. 


Q How much money had you paid by September 1, 1967? 


© 


A Wineteen, thousand dollars. 


fe) Were those under the terms of the contract? 


A They were except that $2,000 of that $19,000 was an 
advance made which in the contract was specified to be made at 


the completion of all the exterior work, and $2,000 of the 


$19,000 was made prior as an advance before the exterior work 
was completed. : 
Q When was that advance pa: ent made? 
| | 
| 


Q Did there come a time when you learned that High- 
| : 


‘A September 1, 1967. 


lands was in financial difficulties? 


When was that? 


| 
: 
A Yes. 


A I would say that it was sometime in the middle of 


September or the end of September. It was after that advance 
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’ payment was made, certainly. 


Q | Did you make any further payments directly to 
Hsghlands following that September 1 payment? 

A: I made a number of payments to various people in 
which Highlands was one of the names on the check, but the 
check was ultimately to be given to someone else; for example, 

” 
to West Brothers Brick, and a number of checks of that nature 
' in which Highlands plus the material supplier were listed both" 


-on the check. 4 


THE COURT: Did you have a prime contractor, Doctor? 


THE WITNESS: I am sorry. Did you ask me, do I have ' 


* a prime contractor? 
THE COURT: I said aid you have a prime contractor? 
THE WITNESS: Do I? 
THE COURT: Did you have a prime contractor? 
THE WITNESS: I believe that my contract with High- 
lands Construction Company was a prime contract. 
THE COURT: Well, now, th- contract with Highlands 
was not for the complete erection of the house, was it? You 
- made separate contracts for other work in the house, is that 
correct? 
THE WITNESS: That is correct, for certain portions 
: of it, the mechanical features. 
THE COURT: So that you had several prime contractors 


THE WITNESS - That is correct. At least that was my 


‘ 
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understanding of it, Your Honor. 


THE COURT: Well, I think we might finish this case 
up tomorrow. About how much longer do you have? 

MR. WAGMAN: About thirty minutes with Dr. Strasberg 
and we have a further witness who might be another thirty 
minutes or thirty-five minutes. | 

| 

THE COURT: We won't take tnat long. 

MR. WAGMAN: All right. | 

THE COURT: I have got eos to set for tomorrow. 

You know, as I have said sone times, I am not 
going to state the account here, I am only going to determine 
the rights and liabilities of the parties and enter an fers 
locutory judgment. If there is an aeeent to be stated, the. 
computation will have to be sna by the auditor to whom the 
interlocutory judgment will refer the matter. So you need not 


go into those details. 
| 


This witness, of course, is a)scientist and he didn‘ 


realize what he was getting into w. 1 he didn't have a single 


contractor. Most of these people are prime contractors, and 
of course they have rights -- as great rights sometimes as 
subcontractors have. 

I think it is unfortunate that people when they build an 
expensive house or buy an expensive sors of real property do 


not have a lawyer to inform them as to that. I think a lot 


of litigation arises out of that. 
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“was asked to come back to help Highlands. The problem is, 


“what was his relation to the various parties when he came back? f 


« That is all that we are interested in. 
BY MR. WAGMAN: 


Q Did you know whether or not Mr. Patti had left the 
; Job at the completion of the masonry work and then was called 
i back by Highlands to do additional work? 


A Well, the masonry work was not completed until 
eae of 1967 and he was present periodically to do masonry 
i work until that time. 

THE COURT: Doctor, you must answer questions, not 
talk about something nian. 

Suppose you read the question. 

(The question was read by the reporter.) 

THE WITNESS: I don't know how to answer it because 
H he was there all the time the masonry work had to be done. Is 


thatan answer? r- 


; BY MR. WAGMAN: - b.. 
Q In July of 1967, Dr. Strasberg, did you enter into 
any agreement with Mr. Patti to do any work other than the 
; masonry subcontract that he was supposed to do? 
A I definitely did not. 


G 


Q Did you at any time enter into any agreement with 


i Mr. Patti to do any work other than the masonry subcontracting 


work that he was supposed to do as per his agreement with 


i Highlands? 


A 


Yes. Sometime in September of 1967 a crack developed 


(| in a portion of the wall of the building and repair of this 


i crack was 


considered an extra. I asked Mr. Patti to repair 


|} this crack as a separate item and I paid him for that separate 


' item. It 


Q 


! pbuilding, 


Q 


amounted to about $280 worth of work. 


| 
And this was really a part of the brick work on the 


was it not? 
THE COURT: Will you repeat your question? 


BY MR. WAGMAN: 


Was this a part of the brick work that had to be 


! done on the building? 


A 


It was brick work but it was an extra because it was 


| 
not specified in the original contract with Highlands. 


Q 


brick work? 


A 
Q 
A 


Q 


| : 
Was Highlands aware of the fact of this crack in the 


Yes, he was. re 


| 
Was Highlands on the jobsat th t time? 
| 


Intermittently he was. . | 
| 
Did Highlands know that you were dealing with Patti 


| directly on this particular matter? 


A 


Q 


Yes, he did. 


Did you at any time reach an agreement with Mr. 


‘ | 
Patti to pay him $150 a week for his labor and supervision? 
i 


A 


No, I did not. Definitely not. It was never even 
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MR. WAGMAN: That was the last day on which Patti 
| @id any work on the job according to Dr. Strasberg's records. 
THE COURT: Then you should oer that first. We have | 
; not got that because you are not a witness, you know. 
BY MR. WAGMAN: x 
Q Dr. Strasberg, do you know the last time that the 
| Plaintiff did any work on your building? 
A 6 December 1967. 
Q What work did he do on that particular day? 
A At that particular date he put up some copper 
flashing around the chimney. 
Q Was he paid for that work? 
A Yes, he was, again in a che-k made out jointly to 
i Highlands and Patti. 
THE COURT: Well, I want to be sure that I get this 
correctly. 


Dr. Strasberg, do I understand from your testimony 


i 
that Patti's work was finished before Highlands finished its 


work, that Highlands kept on working after Patti quit? 
THE WITNESS: Oh, definitely so, yes. 
THE COURT: I just want to know. 
| THE WITNESS: Yes. 
THE COURT: He did. 
THE WITNESS: Yes. Months before. 


THE COURT: All right. 
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! Defendant's Exhibit No. 2, the listing of checks, is that a 
complete listing of all the checks that you had written on 
i this job? 
| y 2 
A I am sorry, this is not a listing -- you mean 


; Defendant's Exhibit 2? 


Q Yes. 


| 
| 
| 
‘ 
| 


A I have not seen that. 


THE COURT: Ask the next question. 


MR. WAGMAN: I have nothing further, Your Honor. 
THE COURT: Very well. 


Is there any cross examination, Mr. Jacobs? 
| 


MR. JACOBS: Yes, Your Honor. 


CROSS EXAMINATION 


BY MR. JACOBS: 
| 
Q From your testimony I understand, Dr. Strasberg, 


that you started making out checks’ -- 
i, 


THE COURT: No, don't tell him what you understood. 
| ; 
Just ask questions. | 


BY MR. JACOBS: 

Q Dr. Strasberg, when was the first check made payable 
to Mr. Patti with either his name individually or the name of 
Highlands and Patti? 

A 5 October 1967. 
Q At that time did you have a discussion with Mr. 


Patti? 


I did. 
Q What did he tell you? 
A 


| for materials required under the contract -- that is, the 
x 
i contract with Highlands -- that, however, Highlands had not 


i been paying him (that is, Highlands had not been paying Patti) < 


i and therefore he requested that if I made out any more checks 
ii 


i 
td 
t 
| 
| 
H 


i to Highlands that Patti's name be added to the checks so that, ; 


i 


as he put it, he would be sure to get his portion of the money} 


from Highlands. 


Q Now prior to this time had you ever been notified J 
na 
| 


by anybody that Highlands was not financially able to do this 


construction? 
A Financially able. Will you explain that question? 


THE COURT: No, no. If you can't answer it, say so. 


THE WITNESS: I cannot answer that question. 


t my . 


THE COURT: You know, witnesses are not permitted 
to ask questions; their function is to answer questions. 
BY MR. JACOBS: 


Q Were you ever advised by anyone prior to the time 
that you even signed this contract that Highlands was in 
financial difficulty? 

A No, I was not. 

| Q Were you ever advised not to hire Highlands because 


of financial difficulty? 


| 
| 
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BY MR. JACOBS: | 
Q Did you know that Highlands Construction Company 
| 
| prior to the time that they signed this contract was in 
Vw. 


bankruptcy? 


| 
| 
A No. | 
| 


THE COURT: I am not going to permit that. That 


absolutely irrelevant. 
BY MR. JACOBS: 
Did you advise them at any time against -- 
THE COURT: We are not trying the validity of the 


architect's advice, Mr. Jacobs. That is wholly irrelevant 
| 


and is not within the scope of the direct examination. If 
| 


\ 
you have no real cross examination, just) say so. 


BY MR. JACOBS: 


¢ 
i 


Q What other duties did Mr. Patti have besides the 


masonry work? ES: 


A That was his duty; that ke- what he was, masonry 
subcontractor. As to what other duties he had, to my mind 


they were rather superficial. They were the things that 


often times come out of a job -- | 
i 


THE COURT: Just answer the question directly and 


e 


confine yourself to the question. 


THE WITNESS: He was asked to help correct, I eee 
believe, a deficiency in the window sash that came out on 


the job either incorrectly or we had to correct it someliow. 


i - ‘ > . 
ol i re Ran 
| 
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Do you have anything, Mr. Friedlander? 


MR. FRIEDLANDER: No, Your Honor. 
‘MR. WAGMAN: ‘That is the Defendant's case, Your 
ee 
COURT: Is there any rebuttal? 
Mr. Jacobs, is there any rebuttal? 
MR. JACOBS: No, sir. 
‘THE COURT: Do both sides rest? 
Do all parties rest? 
iMR. JACOBS: We have all rested, yes, sir. 
No repaceat 
i'THE COURT: Very well. We will take our usual mid- 
morning recess and then the Court will be glad to hear brief 
oral argument if counsel desire to present any argument. 
(Whereupon, at 11:18 a.m.,;the Court recessed until 
to. 


11:30 a.m.) Fi. 


~ 


ik aes : 
|THE COURT: Mr. Jacobs, would you like to be heard? 


MR. JACOBS: Yes, sir. I just would like to point 
out to the Court in this particular case that I do not think 
that there is any question that after September 1 of 1967 
* there was a change in the relationship as testified to by 
the Defendant. The fact that he made checks even payable to 
my client as well as to chars and delivered them would indi- 
cate a change in the relationship. 


‘It is interesting to note that the architect said 


md ae ai bm es RR ee oR 
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: ioe | 
| he supervised that job authorizing the payment of checks of 


the $19,000 under the contract to Highlands up to September 1. 


Thereafter he contends apparently, from! what I an able to con- 
| 


clude from his statements, that the matter was then left to 
| 


Mr. Strasberg who exercised his own discretion in the matter. 


; We therefore feel that Mr. Patti was dealt with in a direct 


relationship and from then on in was in the position of a 


prime as well as the others. : | 
THE COURT: In other words, your contention is that | 
Patti, after he finished the masonry work, became a contractor 


instead of a subcontractor, is that it?) 


| 
MR. JACOBS: Yes, sir. | 
THE COURT: Very well. I have your point. . 
MR. JACOBS: Thank you. 


THE COURT: Mr. Friedlanfier, do you wish to be 
ene 


MR. FRIEDLANDER: Very briefly, Your Honor. 

The only thing I would add, our position, I believe, 
that we take is very clear. I would Like to call the Court's 
attention to one item on Exhibit 2 for the Defendants. I have 
taken the liberty, Your Honor, of marking with a paper clip 
the line that I wish to call to the Court's attention. 

THE COURT: Ys, sir. : 


MR. FRIEDLANDER: This is a check written on Octo: 


i 10 to Highlands and Patti Masonry to pay the Unitéd Clay bill 


| - 
for roofing and mortar. I think that this is one of the items, 
| ' 


4 
| that indicates quite Clearly that after September 1 the 


relationship of Patti was more than a OEE SESE SE to do 
H 
; masonry work because here their name is included in a check 


i 
| dealing with roofing materials. 


‘ 
" 


| _ We take the position that the cone which is 
Exhibit 1 was certainly changed by their operation and con= 
sequently at the time of the filing of our lien in December 
certainly there was enough money due that our bills is prop- 
erly a lien on the realty. i 


THE COURT: Now, Mr. Friedlander, your client, the 


intervenor, supplied brick. 


—" «6 


MR. FRIEDLANDER: No, Your Honor; lumber. 


ae 


THE COURT. Oh, lumber. That is right. He supplied 
it to Patti. : ; 
_MR. FRIEDLANDER: We eupiiven it to Patti, Your Honor. 
_ THE COURT: I suppose ee ae ta. is that Patti 
being a contractor and not a subcontractor, you are entitled 
to the lien? 
MR. FRIEDLANDER: Yks, Your Honor. 
|THE COURT: Well, do you also ask for a personal 


judgment against anyone? 


1 


MR. FRIEDLANDER: “We ask for a personal judgment 


against Patti; that is, we ask for a lien on the realty of 


the Strasbergs and a personal judgment against Patti. This 
.| is the relief we sought. The amount as between Patti and 
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an is not in controversy. 


THE COURT: $1835.62. 
MR. FRIEDLANDER: Yes, Your Honor. 
COURT: Mr. Wagman. . 
WAGMAN: May it please the Court, very briefly et 
COURT: Take all the time you wish, Mr. Wagman. 
MR. WAGMAN: The MESA OS propf has been on the 


Plaintiff to show that his status changed from being a masonry 


subcontractor under Highlands -- 


THE COURT: There is no question about that. 
| 


MR. WAGMAN: -- and when that change took place. 
In the pretrial statement, in the opening statement the claim 
was made that this change took place sometime in July of 1967. 


THE COURT: Perhaps the evidence indicates the date 


is wrong, but that isimmaterial. The question is whether the 


Y=. 
evidence precisely shows whether the evidence leads to the 


— 


inference that Patti, who started out as a subcontractor, 


became a contractor. Of course, all these difficulties would 


not be in the case if you had been retained at that time -- 


you would have straightened out the situation. 


; You know, here is an educated gentleman, a scientis 
who is building an expensive house and eaters into perhaps a 
‘lifetime real estate transaction and does mot retain counsel 
to advise him as to his legal rights. 


Well, of course. that is wnat makes work. for lawyers 


wae SA ir --— - 
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| later on. 


MR. WAGMAN: That is true, Your Honor. 


However, there is this point, too, and that is that 


i} the masonry subcontracting work was primarily finished by 


d September 1. 


THE COURT: There is no question about the fact that 
so far as the masonry work was concerned Patti was a subcon- 
tractor, and I don't think Patti claims anything different. 

Do you, Mr. Jacobs? . 

MR. JACOBS: No, sir. That is correct. 

THE COURT: And Patti admits that he was paid for 
the masonry work. The question arises as to the other work 
that he did later on after finishing the masonry work. 

MR. WAGMAN: Well, as far as the materials are con- 
cerned, if I recall correctly, thermaterials were supplied 
prior to September 1 in the main. pa might be some bills 
which came in shortly after but most of the matertare obtaine 
by Patti from Devlin were obtained prior to September 1. 

The testimony of Mr. peoonion the architect, was 
that as of September 1 about 65 per cent of the work was done 
that by December 6 only aroee 75 per cent of the work had 


been done, that between September lst and December 6 there. 


‘was only about 10 per cent of the work that had been done. 


EECEE was further testimony that even though. eS 


1 “lands ran into financial difficulties, Highlands -never.. really ! 


' 
| 
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; abandoned the job. There has not been any support of the 


statement made by the Maintiff that he entered into an oral 
agreement to take over that job, to supply it to Bighlands. 
THE COURT: I think the evidence establishes the 

| fact that Highlands never abandoned the job and there is no 

| substantiation in the testimony of the statement that the 
Defendant drove Highlands off the job. The Court does not 
accept that. The Court accepts the Defendant's version that 
Highlands continued on the job. The only question is whether 
Patti became another contractor in addition to Highlands or: 


| 
whether he was still a subcontractor under Highlands. 


MR. WAGMAN: Your Honor, it is our contention that | 


the proof shows that he remained a subcontractor primarily 


for the masonry work, that the only items -— 


THE COURT: Who says Snes: 


MR. WAGMAN: We contend See he remained the sub- 
. 
contractor primarily for the masonry work, that the amount of 


any additional work that he might have done was so small that 
it was negligible. Here is a total job of $34,000. 


THE COURT: So far as the masonry work is concerned, 


that is out of the case Bacnase Patti SEES that he was paid 
for that. His claim rotetes to work other. than the masonry 
work. | : 
- 
MR. WAGMAN: Your Honor, my understanding is that 


~ Mees 


ee ee 


‘that $1400 labor claim is: for work that he did.. 


iia) Se 
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The United States District Court for the District 
of Columbia has jurisdiction of all mechanic's 
lien claims irrespective of the amount of the claim. 


The testimony and evidence discloses that appellants 
entered into a contract with the appellee, Joseph 
Patti, on which the appellants are liable ECS S7 
to the appellee, Joseph Patti. | 


The opinion of the trial court was adequate! in de- 
tail to allow the Auditor to reach a determination 
and the date of appellee, Joseph Patti, became a 
contractor in direct relation to appellants! was not 
material to such determination by the Auditor. 

| 
The entry of a judgment order by a substitute judge 
was proper under Rule 63 of the Federal Rules of 
Civil Procedure. | 


The findings of the Auditor were not erroneous and 
there was no need to distinguish between masonry 
labor and material as opposed to other labor and 
material. 

The testimony and evidence clearly ae 
judgment of the Court. 


This appeal was not taken within the time pre- 
scribed by the Federal Rules of Appellate Procedure 
and the United States Court of Appeals is without 
jurisdiction. 


The notice of appeal filed on March 10, 1970 was 
prematurely filed and the appeal should be dis-— 
missed. 


,Conclusion .. 


Note: Appellants neglected to advise appellees of 
any portion of the testimony which appel- 
lants intended to omit. 
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COUNTERSTATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Does the United States District Court for the District 
of Columbia have jurisdiction of an action to enforce a mechanic's 
| 


lien on real property where the amount claimed is less than the 


| 
jurisdictional amount of $10,000.00? 
| 


2. Did the trial commit error in finding that the appellee, 
Joseph Patti, was a direct contractor to the appellants and en- 


titled to enforce a mechanic's lien? | 
| 


3. Was the order entered on June 18, 1969, sufficiently 


as to the amount owing by appellants to appellees? 


s 
| 

adequate in detail to permit the Auditor to make a determination 
| 


4. Did Judge Burnita Matthews abuse her discretion in 
entering the judgment order pursuant to Rule 63 of the Federal 
Rules_of Civil Procedure, after the death of Judge alexander 
Holtzoff? 

5. Did the Auditor comply with the requirements of the 
order entered on June 18, 1969? 

6. Did the Court commit error in awarding judgment to 
the Appellees? | 

Vie Was the appeal timely filed under the pederal Rules 
of Appellate Procedure, or is this Court divested of jurisdiction 


on appeal? 


8. Was the notice of appeal prematurely filed under the 


Federal Rules of Appellate Procedure? 


-3- 
' STATEMENT OF THE CASE 

This case is an appeal by Murray Strasberg and Daoma 
Strasberg, appellants and defendants below, from a judgment of 
the United States District Court for the District of Columbia. 
The case, being an equitable action, was tried by the Court with- 
out a jury, before the late Honorable Judge Alexander Holtzof£, 
who prior to his death rendered an opinion covering his findings 
of fact and conclusions of law, and entered an interlocutory order 
on June 18, 1969 referring this matter to the Auditor to make a 
determination of the amount owing by the Auehiiesss 35 the appellees, 


having found that the appellees were entitled to mechanic's liens 


as stated in the order. (J.A. 8). 


The Auditor subsequently rendered a report wherein 


he reached the conclusion that the appellants were indebted 
| 


to the appellee, Joseph Patti, in the sum of $3,886.98 and to 
| 


the appellee, Devlin Lumber & Supply Corporation, in the sum of 
$1,835.62. (J.-A. 17). The Auditor's report was referred to 


Judge Burnita Matthews, due to the death of Judge Holtzoff, who 


upon consideration of the report and after hearing argument of 
| 

Counsel, entered a judgment order on December 4, 1969 for the 
| 

amounts found to be due by the Auditor. (J.A. 19). 
| 


Appellants subsequently filed a motion for a new 


trial, etc.,.and on February 16, 1970, Judge Burnita Matthews 
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entered an order denying the motion. (R-39). In the meantime, 
appellants having learned of the decision of the Court at the 
hearing on January 7, 1970, filed a motion for a mistrial, etc., 

on January 16, '1970 and on March 30, 1970, Judge Burnita Matthews 
entered an order denying the motion. (R-41). Prior to the entry 
of the order on March 30, 1970, denying the motion, appellants 
cake a notice of appeal on March 10, 1970, which notice designated 
an appeal from the order entered on February 16, 1970, which is 

thé order denying the motion for a new trial. (S.A. 46). 

This case, itself, concerns a suit by a contractor 
anda material supplier to recover the balances due and owing 
ae and materials furnished to the appellants in the 
construction of a private residence. As shown by the opinion of 
the, trial court, the evidence disclosed that the appellants, in- 
stead of hiring one single prime general contractor to construct 
their home, made a series of contracts with various contractors, 
they chief of these contracts being made with Highlands Construction 
Company, who contracted to do the structural work. (J.A. 5). 
Higplands Construction Company entered into a contract with the 


appellee, Joseph Patti, to do the masonry work, which consisted 


a 
of installing the foundation to the first floor deck. (S.A. 9). 


| work was completed by the appellee, Joseph Patti, and he 


: 
| 
sas | 
| 
: 


admits being fully paid for it as pointed out in the opinion of 
“the trial court. (J.A. 5) (S.A. 71). : 

The testimony further discloses that Highlands 

, Construction Company ran into financial difficulty and at the 
request of both the appellants and Highlands Coneeretnon Company, 
the appellee, Joseph Patti, returned to assist in the completion 


’ of the construction. (J.A. 42-46). Thereafter, the appellants 


dealt either with Highlands Construction Company or| the appellee, 


Joseph Patti, either individually or jointly and issued either 


joint or separate checks to both parties. (S.A. 24439) . Appel- 
lants admit receiving a bill from the appellee, Joseph Patti, which 
appears as an exhibit in the joint Appendix at page 4 and a bill 
from the appellee, Devlin Lumber & Supply Corporation (S.A. 24) 


and p&ying West Bros. in a joint check made payable to West Bros., 


Highlands, and Patti. (S.A. 25). Appellants further admitted 
making other checks payable to the appellee, Joseph Patti, in- 
dividually or jointly with Highlands Construction Company and 

» delivering the checks personally to the appellee, Joseph Patti. 


(Appellees S.A. 26, 27). At the hearing before the Auditor, 
appellants stipulated that the materials furnished by the appellee, 
" Devlin Lumber & Supply Corporation were used in the job. (J.A. 13). 


The witness for the appellee, Devlin Lumber & Supply Corporation 


b= 


testified that the appellants admitted doing their own contracting 
and saw the appellant, Murray Strasberg, directing the work. 

(S.A. 19-21). | Appellee testified to presenting the bill appearing 
in the joint Appendix at page 4, in August (J.A. 29) and the 
appellant agreeing to pay it. (J.A. 32). The appellee, Joseph 
Patti, subsequently filed a mechanic's lien which was recorded in 
the office of the Recorder of Deeds for the District of Columbia ~ 
on January 17, 1968, claiming the sum of $4,714.02. (J.A. 1). 
This suit was brought to enforce the mechanic's lien. 

The Court, after considering the testimony and evidence, * 
rendered an opinion wherein the Court concluded that the appellee, 
Joseph Patti, was a direct contractor to the appellants and en- 
titled to a mechanic's lien for whatever amount may be due him 
irrespective of whether Highlands was paid in full. The Court 
further concluded that the appellee, Devlin Lumber & Supply Corp. 
was entitled to a mechanic's lien, both amounts to be determined 


by: the Auditor. (J.A. 5). 


i On June 18, 1969, Judge Alexander Holtzoff entered an 


order entering judgment as between the appellees for the amount 
admittedly due and further decreed that the appellees were en- 
titled to mechanic's liens against the property owned by the 
appellants. This order further provided that the Auditor shall 


determine the amount not exceeding the sum of $4,714.02 as to 


i 

' 
4 | 
| 
1 
| 
' 


a 

the apBellee, Joseph Patti, and not exceeding the sum of $1,835.62 
= 
| 


» to the appellee, Devlin Lumber & Supply Corporation. 


(J.A. 8). 
No notice of appeal was filed within thirty days from this order 


*and although Judge Alexander Holtzoff departed this life prior to 


2 


| , 
the commencement of the hearing before the Auditor, no action was 
i \ 


"taken by the appellants to secure a new trial. 


7 After two lengthy days of testimony before the Auditor, 
the Auditor rendered a report wherein he found that the appellants 
" owed the appellee, Joseph Patti, the sum of $3,886.98 and the 
appellee, Devlin Lumber & Supply Corporation, the eo of $1,835.62. 
. (J.A. 17). Appellants filed exceptions to the report of the 
~ Auditor. 
In view of the death of Judge Holtzoff, the matter was 


referred to Judge Burnita Matthews, who after hearing the except— 


aa 


, 10ns, and reading the opinion of Judge Holtzoff which was fur- 


~ nished to the Court by appellants, entered a final judgment for 


e | 
. the amounts found to be due by the Auditor. (J.A. 19). 
| 
As previously mentioned, several motions were filed 


. and prior to the entry of a final order, the appellants filed a 


“notice of appeal. (S.A. 46). 
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SUMMARY OF ARGUMENT 
l. The United States District Court for the District of 
: Columbia has jurisdiction of all mechanic's lien claims irrespective 
of the amount of the claim. 

2. The testimony and evidence discloses that appellants 
entered into a contract with the appellee, Joseph Patti, on which 
the appellants are liable directly to the appellee, Joseph Patti. 

3. The opinion of the trial court was adequate in detail 
to allow the Auditor to reach a determination and the date of 
appellee, Joseph Patti, became a contractor in direct relation to 
appellants was not material to such determination by the Auditor. 

4. The entry of a judgment order by a substitute judge 
was proper under Rule 63 of the Federal Rules of Civil Procedure. 


: 5. The findings of the Auditor were not erroneous and 


i 


ae was no need to distinguish between masonry labor and materials 


S opposed to other labor and materials. 

6. The testimony and evidence clearly supports the judg- 
ent of the Court. 

7. This appeal was not taken within the time prescribed 
y the Federal Rules of Appellate Procedure and the United States 
court cf Appeals is without jurisdiction. 

8. The notice of appeal filed on March 10, 1970 was pre- 


turely filed and the appeal should be dismissed. 


1. 


The United States District Court for the District of 


| 
Columbia has jurisdiction of all mechanic lien claims irrespective 


of the .mount of the claim. 


Appellants contend that a mechanic's lien claim does 


not involve title to real property as defined in Title ll, Section 


961 of the D.C. Code. Appellants further contend that if a 


mechanic's lien claim is under the sum of $10,000.00 exclusive of 


interest and costs, the United States District Court for the 


District of Columbia did not have jurisdiction to try this case. 


Title 11-521 of the D.c. Code, provides: 


(a) Except in actions or proceedings over which ex- 
clusive jurisdiction is conferred by law upon other — 
courts in the district, the United States District 
Court for the District of Columbia, in addition to 
its jurisdiction as a United States District Court and 
to any other jurisdiction conferred by law, has all 
the jurisdiction possessed and exercised by it on 
January 1, 1964 and has original jurisdiction of all: 
(1) civil actions between parties, where either 
or both of them are resident or found within 
the District: 
and 
(2) offenses committed within the District. 
| 
Title 11-961 of the D.c. Code, provides: 


(a) In addition to other jurisdiction conferred upon 
it by law, the District of Columbia Court of General 
Sessions has exclusive jurisdiction of civil actions... 
in which the claimed value of personal Property or 
the debt or damages claimed does not exceed the sum of 
$10,000.00 exclusive of interest and costs... 
It does not have jurisdiction of: 
(1) cases involving title to real property..." 
| 


Thus, if a mechanic's lien claim involves title to real 
property, the United States District Court for the District of 
Columbia has jurisdiction irrespective of the amount involved. 

The right to a mechanic's lien under the provisions of 
Title 38-101 of the D.c. Code require the claimant to file a 
notice of lien in the office of the Recorder of Deeds of the 
District of Columbia which notice is recorded by the Recorder of 
Deeds, all pursuant to the provisions of Title 38-102 of the D.c. 
Code. The same right and procedure apply to a subcontractor under 
the provisions of Title 38-103 and Title 38-105 of the D.c. Code. 
The lien itself, as provided in Title 38-109 of the D.c. Code, 
attaches and is preferred to any subsequent judgements, mortgages, 
deeds of trust, liens and incumbrances similar to a mortgage or 
deed of trust. Where a Bill is filed in Equity to enforce the lien, 
and the right to the lien is established, the Court pursuant to 
the provisions of Title 38-111 of the D.c. Code, shall decree a 
sale of the land and premises. These code provisions clearly 
demonstrate that a mechanic's lien claim directly involves title 
to real property since the judgement rendered attaches to the real 


property and requires the court to sell the real property. 


In the case of Schwartz v. Murphy, 72 App. D.c. 103, 112 F.2d 


24, which involved an action to recover the unpaid balance of the 


aie 
’ 


¢ | 
, Proceeds of a foreclosure sale of realty, this court found that 


this type of action involved no necessary and direct issue con= 


, cerning title to realty between the parties. In reaching this 


* conclusion, the court determined the meaning of the phrase "except 
2 


s 


in cas%s involving title to real estate" to mean that Congress in- 


“ tended to exclude from the jurisdiction of the Municipal Court 
Se 


* 


only cases where there is a necessary and direct issue as to title 

to real estate. When the judgment to be rendered ingludes a sale 
a 
, o£ the property, there is a necessary and direct issue involving 
title to real property. 
an a 


For these reasons, the District Court has jurisdiction of 


all mechanic lien claims regardless of the amount involved. 
r 


yo Testimony and evidence discloses that appellants entered 


into a contract with the appellee, Joseph Patti, on which the 
4. 2ppell#.ts are liable directly to the appellee, Joseph Patti. 
| 
The Court in its' opinion found that appellants made a 


-« series of contracts with various contractors, the chief of these 


“being with Highlands Construction Co., who hired the appellee, 


Joseph Patti, to do the masonry work. The Court further found 


“ from the evidence that when the Highlands Construction Company 


Be 


ran int- financial problems, Patti, being the appellee agreed 


to assist Highlands in completing the building of the house pro- 
ie 
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vided the appellants consented. Appellants and the appellee, 
Joseph Patti, had a conference at which it was understood that 
Patti was to resume work to assist Highlands in its construction 
of the building. The court, contrary to the argument of counsel 
that Patti remained a subcontractor, reached the conclusion that 
Patti became a contractor directly to appellants and is entitled 
to a mechanic's lien. (J.A. 5,6,7). 

The opinion of the Court that Highlands Construction 
Company ran into financial difficulty and the appellee, Joseph 
Patti, returned to assist in the completion of the construction 
is clearly supported by the testimony of the appellee, Joseph 
Patti, and further substantiated by the testimony of the appellant's 
architect. (J.A. 42-46) (S.A. 43,44). 

The fact that there was no one prime general contractor 
id disclosed by the testimony of the appellant's architect where 
he admits telling appellants to use separate contractors. (S.A. 45). 


The testimony clearly shows that not only did the 


appellee, Joseph Patti, enter into a contract with the appellants 


to assist in: the completion of the construction, but the testimony 
and evidence! from the appellants clearly shows that the appellants 
dealt directly with the appellee, Joseph Patti, either making out 


checks to him personally or delivering checks to him. (J.A. 42-46). 
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(S.A. 25-27). Even appellant's architect admits the appellee, 
Josep Patti, was doing supplemental work. (S.A. 44). Appellants 
further admit delivering checks to the appellee, soseph Patti, 
when Highlands was not present. (S.A. 41). The court concluded 
at this point, there was no single prime contractor. (S.A. 42) - 

The lien filed by the appellee, Joseph patti, appearing 
in the joint Appendix at page 1, clearly states "for labor upon 
and materials furnished for the construction of said building 
under and by virtue of a contract with Murray and Daoma Strasberg 
and Highlands Construction Company.” : 

The testimony clearly shows that the appellee, Joseph 
Patti, entered into a contract with appellants to assist Highlands 
in completion of the construction. (J.A. 42-46). the fact that 
the appellee, Joseph Patti, was assisting Highlands does not defeat 


or negate the relationship between the appellants and the appellee, 
| 


Joseph Patti. 


The appellee, Joseph Patti, has fully complied with 
| 
the provisions of Section 110 of Title 28 of the D.c. Code, by 
giving a brief statement of the contract on which the claim is 
| 


founded as demonstrated by the lien itself. (JA. 1). 


| 
For these reasons, it is respectfully submitted that 


the testimony and evidence supports the judgment of the trial 


court which judgment should be sustained. 
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3. The opinion of the trial court was adequate in detail 
to allow the Auditor to reach a determination and the date the 
appellee, Joseph Patti, became a contractor in direct relation to 
appellants was not to such determination by the Auditor. 

The order entered by Judge Holtzoff on June 18, 1969, 
referring the matter to the Auditor, for a determination of the 
amount owing by appellants to appellees clearly specified that 
the Auditor s determination shall not exceed the sum of $4,714.02 
to the appellee, Joseph Patti, and the sum of $1,835.62 to the 
appellee, Devlin Lumber & Supply Corporation. (J.A. 8). The 
opinion of Judge Holtzoff pointed out that the appellee, Joseph 
Patti, had been fully paid for the masonry work and further that 
he is entitled to a mechanic's lien for whatever amount may be 
due him irrespective of whether Highlands was paid in full. (J.A. 5,6). 
As stated by the Auditor in his report, the amount of $4,714.02, 
as referred to by Judge Holtzoff coincides with the exhibit, being 
the statement in, evidence, appearing in the joint Appendix at 
page 4. 


There is no testimony to support the position of the 


appellants that any of the items shown on the exhibit were in- 


cluded in the masonry construction, although appellants were 
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afforded ample opportunity to prove otherwise, both before Judge 
Holtzoff and the Auditor. This matter resolved itself to a det- 
ermination before the Auditor, as in the case of West Bros., to 
establish if any of the items were paid to the appellee, Joseph 


Patti, or paid on his behalf, and whether the labor and materials 


were ubea in the construction. Irrespective of any/discussion of 


dates by appellants, the appellee testified that he, started on 
| 


two dates, being June and July, the later referring to the date 


he returned to the job. (S.A. 9-11). He admits being paid for 


the masonry work. (S.A. 71). He further states that the bill 


| 
covers additional labor and materials not included in the masonry 


work under his contract with Highlands. (S.A. 12). Again, there 
| 

is no evidence to substantiate appellants position that the items 
| 


on the bill were included in the masonry, and based on the testi- 


mony the question of a date becomes irrelevant and immaterial to 
| 


a determination by the Auditor. 


For these reasons, the determination of the Auditor is 
correct and the judgment should be sustained. 


4. The entry of a judgment order by a substitute judge 


was proper under Rule 63 of the Federal Rules of Civil Procedure. 


Prior to the death of the late Judge Alexander Holtzoff, 


Gs 


he rendered both an opinion and order which were read by Judge 
Burnita Matthews prior to the entry of the amount as found to be 
due by the Auditor of the Court. 

Rule 63 of the Federal Rules of Civil Procedure, provides: . 


"If by reason of death, sickness, or disability, a 
judge before whom an action has been tried is unable 
to perform the duties to be performed by the Court 
under these rules after a verdict is returned or find- 
ings of fact and conclusions of law are filed, then 
any other judge regularly sitting in or assigned to 
the court in which the action was tried may perform 
those duties; but if such other judge is satisfied 
that he cannot perform those duties because he did 
not, perside at the trial or for any other reason, he 
may, in his discretion grant a new trial." 


Judge Burnita Matthews, after hearing argument on the 
exceptions to the report of the Auditor and reviewing the opinion 
of Judge Holtzoff, properly concluded that she could perform the 
duties of Judge Holtzoff, and entered judgment for the amount as 
determined by the Auditor. The discretion in this matter rests 
with the judge pursuant to Rule 63 of the Federal Rules of Civil 


Procedure. 


5. The findings of the Auditor were not erroneous and 


there was no need to distinguish between masonry labor and materials 4, 


as opposed to other labor and materials. 
The order of Judge Holtzoff entered on June 18, 1969, 


clearly specified "for labor and materials supplied for and on be- 


* 


half of the defendants..." (J.A. 9). 
No evidence was offered by appellants to substantiate 

their position that masonry work was included in the statement of 

claim. Again, as previously stated, the establishment of a date 


was irrelevant and immaterial to this action. 


The Court properly concluded that the appellee, Joseph 
Patti, was a contractor dealing directly with the appellants and 
was entitled to payment for the labor and materials pupplied for 
and on behalf of appellants irrespective of whether Highlands had 
been paid in full. (J.A. 6). Appellants merely sort to confuse 
the Auditor by raising questions decided by the trial court. 

For these reasons, the judgment should be! sustained. 

6. The testimony and evidence clearly supports the judg- 

ment of, the Court. : 
Appellants admit on page 17 of their priet that Dr. 


Strasberg merely gave consent for him (referring to the appellee, 


Joseph Patti) to come in and assist Highlands in completion of the 
structural contract. This admission clearly supports the decision 
| 
of the trial court that the appellee, Joseph Patti, was a direct 
contractor to appellants. Having reached this ceoennon. the 
| 
appellee, Joseph Patti, is entitled to payment irrespective of any 
amounts paid to Highlands. The payments made either directly or 
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jointly to the appellee, Joseph Patti, as shown by the testimony, 
show a course of conduct contrary to appellants contention that 
the appellee, Joseph Patti, was a subcontractor. Appellants’ 
contentions are unsupported by the testimony or evidence in this 
case. The question of the $1,400.00 for labor was also raised 
before the Auditor, who concluded that the $1,400.00 was due to 
the appellee. This testimony was not included in the appellants' 
brief. 

For these reasons, the judgment should be sustained. 

7. This appeal was not taken within the time prescribed by 
the Federal Rules of Appellate Procedure and the United States Court 
of Appeals is without jurisdiction. 

Appellants filed a notice of appeal on March 10, 1970, 
which notice designated an appeal from the judgment of the Court 
entered on 16th day of February, 1970. The order entered on the 
16th day of February was an order which denied appellants’ motion 
for a new trial or, in the alternative to reopen the trial for 
taking of new evidence, or to dismiss. The two principal orders 
in this case were entered on June 18, 1969 and on December 4, 1969. 
No appeal was filed within thirty days from the entry of these 
orders. 


j The order entered on June 18, 1969, by the late Judge 


set cae Holtzoff, settled substantial rights of the parties 
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| 

| 

| 

and all that remained was a determination by the Auditor of the 
amount of those rights within certain dollar limitations fixed by 


the Court. The order entered on December 4, 1969 by Judge Burnita 


Matthews fixed the amount as reported to the Court by the Auditor. 


Rule 4 of the Federal Rules of Appellate |Procedure provides: 


| 
(a) Appeals in Civil Cases. Ina civil case... an 
appeal permitted by law as of right fromja district 
court to a court of appeals the notice of appeal re- 
quired by Rule 3 shall be filed with the iclerk of 
the district court within thirty days of |the date of 
the entry of the judgment or order appealed from..." 


| 
The order of June 18, 1969, entered by Judge Alexander 
Holtzoff, while appearing to be an interlocutory decree, was a 
final decree and appealable. In the case of Victor Talking Machines 


Company v. George, 55 S. Ct. 229, 293 U.S. 377, 79 L. Ed. 439, the 


United States Supreme Court held that a decree granting an injunction 


and appointing a special master to take and state an account for 


profits in a suit for infringement of the common-law right of pro- 


perty in a song was an interlocutory decree. The case was remanded 
° ! 


& 
to the Court of Appeals with directions to dismiss the appeal on 
the ground the notice of appeal was not filed within the time pre- 
| 
scribed and the Court of Appeals was withput jurisdiction. 


The order of June 18, 1969, clearly settled all of the 


rights of the parties and all that remained was to determine the 
r) 
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amount within a maximum sum set by the Court. The order being an 
interlocutory order, similar to the interlocutory decree entered 
in the case of Victor Talking Machines Co. v. George, supra, re- 
quired that the notice of appeal be filed within thirty days from 
June 18, 1969. 

For these reasons, the appeal should be dismissed. 

8. The notice of appeal filed on March 10, 1970 was pre- 

maturely filed and the appeal should be dismissed. 

Appellants filed a notice of appeal on March 10, 1970, 
which designated an appeal from the order of February 16, 1970. 
On January 16, 1970, appellants had filed a motion for a mistrial 
or] in the alternative, a motion for reconsideration of the denial 
offa new trial and this motion was not denied until March 30, 1970, 
after the notice of appeal had been filed. 


Rule 4 of Federal Rules of Appellate Procedure provides: 


"..-The running of time for appeal is terminated as to 
all parties by a timely motion filed in the district 
court by any party pursuant to the Federal Rules of 
Civil Procedure hereinafter enumerated in this sentence 
and the full time for appeal fixed by this subdivision 
commences to run and is to be computed from the entry 
of any of. the following orders made upon a timely motion 
under such rules... or denying a motion for a new trial 
under Rule 59." 


The notice of appeal filed on March 10, 1970 was filed 


peibr to the entry order.denying the motion for a new trial under 


{ 


— el | 
Rule 59 of the Federal Rules of Civil Procedure. | 


In the case of Md., Del., and Va. Ry. Co. v. Johnson, 


129 Md. 412, 99 A. 600, a judgment nisi had been entered in regular 


course in an action at law after verdict and during a three day 


period a motion for new trial had been filed. Five] days prior to 


the overruling of the motion for a new trial and the entry of 
“ 


judgment absolute, the appellant filed an order for, appeal. The 


Court of Appeals of Maryland dismissed the appeal on the ground 


= 
the appeal was prematurely taken. This rule has been cited with 


approval in Kendall Lumber Co. v. State, use of Shaffer, 196 Md. 
ry eee SS—s>s—s—=—"' 


93, 100, 103 A. 141, 144 and in Keystone Engineering Corp. v. 
Sutter, 196 Md. 620, 626, 78 A. 2d. 191, 194 (1951) | ana in Merlands 


Club, Inc. v. Messall, 238 Md. 359, 208 A. 2d 687. 


In the case of Foman v. Davis, 371 U.S. 178, 9 L. Ed. 


2d 222, 83 S. Ct. 227, a notice of appeal was filed prematurely 

| 
| 

while,a motion was pending to vacate the judgment and the second 
i 

notice did not specify that the appeal was being taken from the 


firsty judgment as well as the second judgment. The United States 


Supreme Court held that the first notice was premature but that 


the second notice should be treated as an appeal from the first 


judgment as well as the second judgment. 
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In this case, only one notice of appeal was filed 
which was premature and no second notice of appeal was filed. 
BESOn the notice of appeal designated the order denying the motion 
as ce judgment appealed from and not the judgments entered on 
Seen 1969 or December 4, 1969. No effort was made by appel- 
lants to correct this error. 

For these reasons, the appeal should be dismissed, the 
appeklees having filed timely motions to dismiss which this court 


igé. but reserved for argument in the appeal. 


ou «a0 Mee 


CONCLUSION 


| 
| 
| 
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| 
| 
| 


Appellee, Joseph Patti, respectfully submits that the 


findings and judgments of the lower court were clearly supported 
| 

by substantial evidence and the applicable law. | 

x | 


| 
The three distinct phases of this trial, being the 
hearing before Judge Holtzoff, the hearing before the Auditor, 
and the subsequent review before Judge Matthews afforded the 


appellants more than ample opportunity to present their arguments. 
The testimony and evidence clearly supports the judgment of the 
trial court and the appellants’ arguments are unsupported either 


in laW or fact. 


Vv It is equally clear that the District court for the 
Distraet of Columbia had jurisdiction of this case irrespective of 
.) | 


the amount involved. | 
| 


Appellee further contends that the appeal was not 


taken in compliance with the Federal Rules and should be dismissed. 
Appellee submits that the judgment of the lower court 


should be affirmed and the appeal dismissed. 


Respect fully submitted, 
| 


| 
| 
Stanley R. Jacobs 


Attorney for Appellee, 
Joseph Patti 
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THE COURT: That is right. I so assumed. 
Very well. You may proceed. | 
MR. WAGMAN: Thank you. 
MR. JACOBS: I would like to call as the first 
witness Mr. Joseph Patti. | 
Whereupon, 
JOSEPH PATTI 
was called as a witness on his own behalf and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 


BY MR. JACOBS: 


| 
Would you please state your name, sir. 
i 


Joseph Patti. 

Where do you reside, Mr. Patti? | 

35 1/2 Freemont Avenue, Takoma Park, Maryland. 
What type of business are you engaged in? 


Construction business. 


Ss 
How long have you been in this business, sir? 


rr 0 Fy 0D FY OO FY DO 


Approximately thirty years. 

Q Did there come a time in 1967 when you did any work 
the property owned by Murray and Doama Strasberg? 

A Yes, there was. : 


Q When was that, sir? 
| 
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Appellant's Notice of Appeal 


THE COURT: That is right. I so assumed. 
Very well. You may proceed. | 
MR. WAGMAN: Thank you. 
MR. JACOBS: I would like to call as the first 
witness Mr. Joseph Patti. 


Whereupon, 


JOSEPH PATTI 


wes called as a witness on his own behalf and, having been 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION | 
i 
BY MR. JACOBS: | 


Would you please state your name, sir. 


Joseph Patti. 
Where do you reside, Mr. Patti? 


35 1/2 Freemont Avenue, Takoma Park, Maryland. 
| 


What type of business are you engaged in? 


Construction business. | 
Pa 
How long have you been in this business, sir? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 


Approximately thirty years. : 

Q Did there come a time in 1967 when you did any work 
on the property owned by Murray and Doama Strasberg? 

A Yes, there was. | 


| 
| 
Q When was that, sir? | 


App. 2 

A It was in June of 1967. 

Q That would be 1967? 

A 1967. 

Q How did you happen to come into the relationship 
with them involving this construction? 

A I was called in by Highlands Construction Company 
to build a foundation for a home of Dr. Strasberg at 3531 


Yuma. 


i Q Was the Highlands Construction Company under con- 


tract at that time with Mr. Strasberg? 
A I believe they were. 

THE COURT: I think you ought to produce the con- 
tract. Even if the question is not objected to, the answer 
will be of no value. 

MR. JACOBS: I would like to have this marked for 
identification as Plaintiff's Exhibit No. 1. 

THE COURT: Are you offering it in evidence? 

MR. JACOBS: I would like to offer it in evidence. 

THE COURT: Well, do it all at once. 

MR. JACOBS: Very well. 

THE COURT: What areyou offering in evidence? Are 
you offering anything in evidence? 

MR. JACOBS: Yes, sir. I would like to offer a 
contract dated April 28, 1967, between Murray Strasberg and 


tHighlands Construction Company. 


App. 3 


THE COURT: Very well. I presume all parties have 


seen the document. 

MR. WAGMAN: Yes, sir. 

MR. FRIEDLANDER: No objection. 

MR. WAGMAN: No objection. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 1. 
(Plaintiff's Exhibit No. 1 
marked for identification 
and received in evidence.) 

MR. WAGMAN: May it please the Court, we would like 

to check and make certain that all pages are in that document. 

THE COURT: You can check it later. | 

I notice the contract of the Defendant, Dr. Stras- 

berg. Is he a physician? | 

MR. JACOBS: No, I don't believe so, sir. 

MR. STRASBERG: May I answer that question? 

THE COURT: Come forward. ! 

MR. STRASBERG: I am not a physician. I ama 

physicist with a Ph.D degree. ! 

THE COURT: No, no. 

Mr. Wagman, suppose you answer the question. 

MR. WAGMAN: Dr. Strasberg is a physicist and has 

physics. : 

THE COURT: Is he in the Government service? 

MR. WAGMAN: Yes, David Taylor Model Basin. 


THE COURT: Oh, yes. 


App. 4 
The contract calls for $34,855, is that correct? 
MR. JACOBS: Yes, sir. 


THE COURT: This must have been a fairly expensive 


MR. JACOBS: It is. It was probably about an 
$80,000 to $100,000 home. 
THE COURT: Because that covered only part 
work and excluded a lot of items, I notice. 
Very well. You may proceed. 
BY MR. JACOBS: 
Q Did you ever discuss this contract with Mr. 
Cimermanis? 
A Yes, I discussed it with him but my main -- 
i THE COURT: Now just a moment. You have answered 
the question. 
When you said "this contract,” what contract? 


MR. JACOBS: The contract referred to as Exhibit 


THE COURT: Very well. 
THE WITNESS: Yes. 
BY MR. JACOBS: 
Q Now what was your agreement with Hsghlands Con- 
struction Company at this time? 


THE COURT: Is there a written contract with High- 


hands? 


App. 5 
A No, he has not. | 
Q The other item being the labor of $1400, what was 
that for, sir? | 

A The labor of $1400 was in the brick -- 

; THE COURT: Now I am not going to take all these 
items separately. If you have to do that, I an going to send 
this matter to the auditor. Just ask him to give you the 
total of how much he paid. If there is any question about 
it, I will send it to the auditor. : 

MR. JACOBS: The only thing -- 

THE COURT: I invite no responses to ny remarks. 
You will do what I tell you or I will send the matter to the 
auditor. | 

BY MR.JACOBS: 

Q Apart from the sum of the $592.84 paia to West 
Brothers Brick, the total balance is still outstanding from 
Mr. Strasberg? | 

A That is correct. 

Q When did Mr. Cimermanis leave the job, if you know? 

THE COURT: You mean Highlands? | 

MR. JACOBS: The president of Highlands. 

THE WITNESS: Well, it would have to be the last 
part of August. | 


| 
THE COURT: Now the question is, did he finish the 
& i 


job or not? 


App. 6 
THE WITNESS: No, he didn't. 
THE COURT: Very well. 
Who finished it? 


THE WITNESS: I don't know. Dr. Strasberg 


THE COURT: I see. Did you finish it? 
THE WITNESS: No, I didn't. 
BY MR. JACOBS: 


Q Now why did you leave the job before it was fin- 


+ ished? 
6 


j A I requested money from Dr. Strasberg at least four 
or five times plus sending him a letter and he refused or 
ignored what I was telling him. I was unable to -- he had 
me financially in debt and I was not paid for my labor. 

§ THE COURT: In other words, first Highlands gave 

: up the job and then you gave up the job? 

{ THE WITNESS: I have completed my masonry part of 
the job but I have not completed the building. 

BY MR. JACOBS: 
Q Now did there come a time when you advised Mr. 
Strasberg not to purchase on your credit? 
A Yes, there was. 
Q Was he making purchases on your account? 
A Whether Dr. Strasberg,he himself, or whether High- 


lands, he himself, I really do not know but there has been 


App. 7 


, purchase made on my account without my knowledge. 
| 


e MR. JACOBS: I would like to have this marked as 


, Piaintife's Exhibit No. 6. 


THE DEPUTY CLERK: Plaintiff's Exhibit No. 6 marked 


| 
. for identification. 


s | 
' (Plaintiff's Exhibit No. 6 


marked for identification.) 
| 
MR. JACOBS: I would like to offer Plaintiff's 


Exhibit 4, it was marked at pretrial. 


THE COURT: What is it? | 


| 
MR. JACOBS: Bill by Maloney Concrete. 
i 


THE COURT: I am not going to state the account 
| 


MR. JACOBS: We would like to offer it. 


THE COURT: Let it be admitted but I am going to 


® pass only upon the issues, I am not going to fix the amount 


@ue. If there has to be an accounting -- 
| 


MR. JACOBS: No, sir, there does not have to be an 


accounting. 
THE COURT: Very well. | 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 4 marked 
for identification and received in evidence. 
(Plaintiff's Exhibit No. 4 
marked for identification 


and received in evidence.) 


BY MR. JACOBS: 

Q I show you what has been marked for identification 
as Plaintiff's Exhibit No. 6. Can you identify this? 

THE COURT: No. What is it? 

MR. JACOBS: This is the letter. 

COURT: What is it? 

MR. JACOBS: This is the letter from Mr. Patti to 
Mr. Strasberg asking him to -- 

THE COURT: Well, offer it in evidence. Don't go 
through the unnecessary routine of identifying documents. That 
is a waste of time. 

MR. JACOBS: We would like to offer Plaintiff's 
Exhibit No. 6. 

THE COURT: Which is what? 

MR. JACOBS: This is a letter addressed to Mr. 
Strasberg directing him not to purchase on Mr. Patti's 
account or make any commitments. 

MR. WAGMAN: No objection. 

MR. JACOBS: I would like to offer Plaintiff's 
Exhibit No. 6. 

THE COURT: It will be admitted. 

(Plaintiff's Exhibit No. 6 
received in evidence.) 


THE COURT: Now is there anything more, Mr. Jacobs? 


MR. JACOBS: Yes, sir. We would like to offer 


App. 9 
59 Plaintiff's Exhibit No. 7 which is a copy of the notice of the 
lien. : 
THE COURT: That will be admitted. : 
(Plaintiff's Exhibit No. 7 
marked for identification 
and received in evidence.) 
MR. JACOBS: We would like to offer Plaintiff *s 
Exhibit No. 8 which is the letter notification of intention 
of claim of lien. ! 
THE COURT: Very well. Let it be admitted. 
(Plaintiff's Exhibit No. 8 
marked for identification 


and received in evidence.) 


i 
JACOBS: I have no further questions of the 
| 


| 
THE COURT: Any cross examination? | 
MR. WAGMAN: Yes, Your Honor. : 
CROSS EXAMINATION | 
BY MR. WAGMAN: | 
Mr. Patti, when did you start on the job? 
Well, I would have to give two dates, June and July. 
What was the masonry work that you first completed? 
The foundation. 


How high up did that extend? 


First floor deck. 


App. 10 
Was there any brick work beyond that? 
Two more floors. 
Who did that brick work? 
I also done that. 
When did you do that? 
In July, August. 
Was that not part of the masonry subcontract? 
No, there was not. 
I will repeat the question. 
THE COURT: Now what was your question? Repeat 
your question distinctly and deliberately. 
MR. WAGMAN: Yes, Your Honor. 
BY MR. WAGMAN: 
1 Q Was not that first and second floor brick work a 
part of your subcontract? 
A No, it was not. 
THE COURT: Did you have a written contract, Mr. 


Patti? 


THE WITNESS: No, I didn't. 


THE COURT: For the additional work that you did 


beyond the foundation. 
THE WITNESS: No, I didn't. 


THE COURT: Do you have a written contract for the 


THE WITNESS: No, I don't, 


App. |i 
THE COURT: Everything was vral between you and 
Highlands and Strasberg? | 
TRE WITNESS: That is correct. 
THE COURT: I see. 
BY MR. WAGMAN: 
Isn't it a fact, Mr. Patti, that your Coatenee was 
Highlands? 


THE COURT: I don't know what "primarily" means. 


BY MR. WAGMAN: 

. 

Q Isn't it a fact that your contract for the masonry 

work was with Highlands only? 


A Only the foundation. 


Q Isn't it a fact that you did not enter into any 
agreement with Dr. Strasberg for any additional work on the 
first and second floors? | 
A Uncorrect. | 

Q When did you enter into such an agreenent? 

A It was in July when I was called back the second 

| 

Isn't it a fact that you did not enter into -- 

THE COURT: You may not ask eoeetiors in that form 
because that makes you the witness, isn't it A fact that so 
and so. You cannot do that, Mr. Wagman. | 

BY MR. WAGMAN: 


Q Was it not in October that you had the conversation 
| 


App. 12 
THE COURT. Around when? 
THE WITNESS: August. 
BY MR. WAGMAN: 
Q Do you know how it was sent, whether it was sent by 
wordinary mail or registered mail? 
: THE COURT: Well, what difference does that make? 
MR. WAGMAN: Just in terms of date, Your Honor. 
THE WITNESS: No, I don't. 
THE COURT: I am going to exclude that. 
THE WITNESS: I don't recall. 
THE COURT: Just a moment. I exclude the question. 
I think it is immaterial. Let's not go into trivia. 
BY MR. WAGMAN: 
Q Mr. Patti, what payments did you receive up to 
June 1 of 1967 for the work you had done to that point? 
A The amount of money, you mean, or what payment for 
what? 


THE COURT: You were paid for the foundation work 


that you did. 


THE WITNESS: The foundation. 

BY MR. WAGMAN: 

When were you paid for the foundation? 

THE COURT: It does not make any difference; 
admits that he was paid. 


THE WITNESS: After completion. 


App. 13 


| 
| 
| 
| 
THE COURT: Just a moment. | 
It is immaterial. He admits that he was paid for 


the foundation, there is no claim involved for it. 


8 
BY MR. WAGMAN: 


Q Directing your attention to your claim for $1400, 


was that not by arrangement for services and Labor rendered 


A No, not necessarily. 


Q What period did that cover? 


to Highlands by arrangement with Mr. Cimermanis? 
| 
| 
| 
| 
i 


A It covered a period of August, September; approxi- 
mately a two months' period for work and extras done. 

Q Would you give us a breakdown of that particular 
,tigure, $1400 for labor? 

A Roughly. Exact figures, no. There was an addi- 
tional wall put in the driveway which had BOSS to do with 
the contract or anything else. There was the flower bed that 
had nothing to do with the contract or anything else that 
went on the garage porch. There was the thira stage of the 
.fire place which at that time Highlands was ES his way out 
and it was completed by me. | 

Q Did you receive any payments from Dr. Strasberg 


directly? | 


A Yes, I have. 


Q When were those payments made? 


ug 


I would say roughly in September also. 
| 


BY MR. WAGMAN: 

Q Mr. Patti, do you know how much money was paid to 
Highlands Construction Company by Dr. Strasberg. up to Septem- 
ber 1? 

A Nineteen thousand dollars. 


THE COURT: I am going to exclude that. Dr. Stras- 


berg can testify how much he paid to Highlands. 


BY MR. WAGMAN: 
Q How much money was paid to you up to September l, 
first by Highlands Construction Company? 
A By Highlands personally? 
Yes. 
Roughly, I would say, around $1200. 
THE COURT: How much was paid to you by Dr. Stras- 
berg? Approximate amount. 
THE WITNESS: I would say approximately a thousand. 
THE COURT: How much? 
THE WITNESS: Approximately $1,000. 
THE COURT: So that altogether you received about 
_how much? 
THE WITNESS: At the very most maybe roughly around 
$2,000. 
THE COURT: And you claim this $4100 more coming to 
you, is that it? 


THE WITNESS: In labor and material. 


App. 15 

THE COURT: Well, do you claim that $4100? 

THE WITNESS: That is right. | 

THE COURT: Very well. You say labor and materials. 

Does that include the profit? 


THE WITNESS : No, that does not. 


THE COURT: You are entitled to a profit. 


THE WITNESS: I was supposed to have’ been entitled 


to one-third of the profit. 


THE COURT: Well, is there anything else, Mr. Wagman? 


MR. WAGMAN: Yes, sir. 


BY MR. WAGMAN: : 
| 


Q Mr. Patti, how much of that money was due you prior 
to September 1? : 
THE COURT: I don't think this is very important at 
this stage because that is a matter of accounting. I think 
the auditor should have to determine that. I really have to 


determine what the relation of the parties vas, whether the 


Plaintiff is entitled to a judgment and a lien against the 
| 


property and so on. Having determined these issues and the 
rights and liabilities of the parties, then I refer the matter 
to the auditor, if I find that the Plaintiff is entitled to 
anything, who will state an accounting and determine the exact 
amount in dollars and cents that is due. 


Now let's finish this up, Mr. Wagman. 


MR. WAGMAN: If the Court will indulge me for one 


moment, please. : 


App. 16 
You may call your witness. 
MR. PRIEDLANDER: I would like to call Mr. Jonathan 
England. 
t 


i 
Whereupon, 


JONATHAN ENGLAND 
\. 


s called as a witness on behalf of the Plaintiff Intervenor 
‘ 
and, having been first duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q Would you state your name and address, sir. 

A My name is Jonathan England. I am with Devlin 
Lumber Company, Rockville, Maryland. 

Q What is your position with Devlin Lumber Company ? 

A Vice President, Secretary. 

Q Mr. England, are you familiar with the job at -- 

THE COURT: I assume he is familiar. Don't waste 
time on those preliminary question . 

MR, FRIEDLANDER: | Your Honor, at this time I wish 
to offer into evidence that exhibit which was marked at pre- 
trial which are the tickets and invoices for this job. 

THE COURT: Very well. 

MR. FRIEDLANDER: Could that be Intervenor's 
Exhibit 1? 


THE COURT: It will be admitted. 


| 
App. 17 


THE DEPUTY CLERK: Intervenor's Exhibit No. 1 marked 

for identification and received in evidence. 
(Intervenor's Exhibit No. 1 

marked for identification 

and received in evidence.) 

BY MR. FRIEDLANDER: : 


Q Mr. England, the tickets contained in Intervenor's 


Exhibit 1 were tickets for delivery of materials on what job, 


sir? 


A Yuma Street job, Strasberg. 


c@) Was the Devlin Lumber Company also supplying material 
to Mr. Patti for other jobs? 
A A small amount went to Maple Avenue, | 
Q Are any of those tickets or Speen Goeuase in 
these tickets? 
A No, sir. 
| 
Q Were these tickets that are part of your claim all 
for Dr. Strasberg's job? 


Yes, sir, all of them. 


Could you tell us the amount due on the Strasberg 


We claim $1835.62 plus interest. 
From what date? 
October 1, 1967. 


MR. FRIEDLANDER: Your Honor, I wish also at this 


App. 18 
time to offer into evidence the personal guarantee of Joseph 
Patti that was marked at pretrial. 

THE COURT: Are you suing on the guarantee? 

MR. FRIEDLANDER: That is part of our claim. 

THE COURT: I understand. Is it a count on the 
guarantee on the complaint? I don't think so. I may be 
wrong. However, I will admit this exhibit. 

MR. FRIEDLANDER: I think that there is not a 
count, Your Honor, but it was -- 

THE COURT: I will admit this exhibit on the theory 
that if there is not a claim on the guarantee this is an 
admission against interest anyway. 

MR. FRIEDLANDER: Yes, sir. 

THE DEPUTY CLERK: Intervenor's Exhibit No. 2 marked 
for identification and received in evidence. 

(Intervenor's Exhibit No. 2 
marked for identification 


ay.’ received in evidence.) 


MR. FRIEDLANDER: I wish to offer as Intervenor's 


Exhibit No. 3 the notice of mechanics’ lien including the 
receipt from Mrs. Strasberg, their copy of the notice. 
THE DEPUTY CLERK: Intervenor's Exhibit No. 3 marked 
or identification and received in evidence. 
(Intervenor's Exhibit No. 3 


marked for identification 


and received in evidence.) 


App. 19 
BY MR. FRIEDLANDER: 


Mr. England, did there come a time 


THE COURT: Just a minute. I li (to examine the 
exhibits as they are being introduced. In a) non-jury trial 
it is particularly important. i 

Now this mechanics’ lien is for $2379.69. You 
better account for the difference. 


BY MR. FRIEDLANDER: 


Q Mr. England, the mechanics’ lien you filed was for 
$2379.69. Were payments made after the filing of the mechan- 
ics' lien? 

A Yes, sir. 


Q Were those payments creditéd to this account? 


Yes, sir. 


| 
THE COURT: Now who made the payments? 
THE WITNESS: Mr. Patti, sir. : 
BY MR. FRIEDLANDER: 
Q Are all the payments thg: were made against the 
$2379 paid by Mr. Patti? 
A Yes, sir. 


Q And are all of those payments reflected on the 
Statement which is Intervenor's Exhibit No. 1? 
A Yes, sir. 
Q Now did there come a time in the early winter, 


December of 1967, when you had a conversation with Dr. 
| 


Strasberg? 

A Yes, sir. 

Q Can you tell the Court the substance of this con- 
versation? 

A My conversation was December 5 at his house and at 
that time there was some work to be done which I observed 
myself on the house. 

: Q Now did you discuss with Dr. Strasberg who was the 
‘prime contractor on this job? 

He was doing his own contracting, sir. 

What did he tell you? 

Well, I observed him doing this when I was there. 

Did you discuss the matter with him? 

Yes, sir. On two or three occasions I discussed 
this with him. 

Q When I say in the matter, I mean on the subject of 
who was the prime contractor on this job. 

A Yes, sir. 

THE COURT: I suppose you know as a matter of law 
an owner cannot be his own contractor; that makes all his 
subcontractors prime contractors. 

BY MR. FRIEDLANDER: 

Q Could you tell the Court what he said he was doing 


with regard to contracting the work? 


A Specifically on one visit in April I asked him 


App. 21 


96 ,directly if he was his own general contractor. He stated that 


he was making his own mechanical and electrical contracts and 
| 


i 
he was directing the work. I personally also observed him 


directing the tileman, a man named Marinucci. | 


FRIEDLANDER: I have no further questions. 
COURT: Very well. 
cross examination? 

WAGMAN: Yes, sir. | 
COURT: Do you have any examination? 


MR. JACOBS: I will wait until he finishes, sir. 


THE COURT: Just a moment. -If you have any cross 


examination, I think you should come first. 


MR. JACOBS: I have no cross examination. 
| 
THE COURT: Very well. 
Mr. Wagman. 
CROSS EXAMINATION 


BY MR. WAGMAN: 


Q Mr. England, you had occ sion to visit or stop off 


at the Yuma Street job on a number of occasions, did you not? 
I 
| 
A Yes, sir. 
Q When was the last time you stopped off on that job? 


A The last time my records show here was on April 24. 


Q Of which year? 
A I have been by the house several times but I stopped 


specifically on April 24. 


Q Of 1968? 

A Yes, sir. 

; Q Now directing your attention to March of 1968, did 
you stop off in March? 

A Not that my records show, sir. ‘ 

: Q Do you know Harry Cimermanis who was trading as 
Highlands Construction Company? 

A Yes, sir. 

Q Do you recall seeing him in the Strasberg house 
sometime in the late winter, early spring of 1968? 

A Excuse me, sir. I have to refer to My notes. 

Yes, sir; on February 18. 

Q What occurred? 

A Which was a Sunday. 

Q What did you see on February 18? 

A I talked with Cimermanis there who stated that he 
was owed $6,000 or possibly $9,000 by Strasberg and that he 
was working on that particular Sunusy and waiting for Stras- 
berg, and Strasberg finally showed up. 

Q That was on February 18 of 1968, was it not? 

Yes, sir; on a Sunday. 


Had you seen Cimermanis on the job at anv other 


No, sir. 


But he was there on that particular day, was he not? 


Yes, sir. 


MR. WAGMAN: I have nothing further, Your Honor. 


THE COURT: Do you have anything further? 


MR. JACOBS: Yes, sir. 


BY MR. JACOBS: 


Q At the time you talked with Mr. Cimermanis on 
February 18, 1968, was that after the date that the liens 
were filed by Mr. Patti of Devlin Lumber? 

THE COURT: The dates speak for 
are of record. You can argue that. 
MR. JACOBS: All right. 
BY MR. JACOBS: 
Q Did yu see when the house was compte ea? 
A Yes, sir. I was at the house on sad seeerics 


date; namely, April 24, 1968. Dr. Strasberg was very rude 


to me, and in the course of my observation of the house his 
wife stated that he was moving intc the house to live in that 
house that particular night. 

MR. JACOBS: I have no further questions. 


THE COURT: You may step down. 


THE WITNESS: Thank you, sir. 


THE COURT: Do you have anything fur 
Friedlander? 
MR. FRIEDLANDER: No, Your Honor. 


Intervenor's case. 


App. 24 
112 sentioned. 
When did you first become aware of this claim? 
When you showed me the pretrial statement and I 
That must have been about six weeks ago. 
I direct your attention to the Plaintiff's Exhibit 
No. 2 which I believe is the statement of moneys owed to Patti. 
When did you receive that bill? 
A Well, the bill is not dated. My recollection is 


a 


cha I received it in September. I can indicate, if I may, 
a what specific facts my recollection is based. 
, THE COURT: No, Doctor. You are a witness and you 
must confine yourself to answering questions. Your counsel 
knows what he wants. 
; THE WITNESS. My recollection is sometime in the 
pecona half of September 1967. 
t BY MR. WAGMAN: 

Q Did you receive copies of the bills that were 


listed for materials on this particular statement? 
t 


A I received copies of two items that were listed. 


| Q Which were those two items? 


+ A The West Brothers brick bill for $594. And some 

: time subsequent to this, I would say a few weeks after receiv- 
hing this, I received a list of bills from the Devlin Lumber 
Company for $2379. 


Q When did you receive that list of items from Devlin? 


App. 25 


| 
113, A I would say about two weeks afterwards. I have a . 


letter which indicates exactly when it was received if you 
want that. : 
Q Give us that date, please. : 
A I am afraid I am going to have to haat Ae my 
files to find that letter. 
THE COURT: Let me see that exhibit, Mr. Wagman. 
THE WITNESS: The list of bills from Devlin -- 
THE COURT: No, just a moment. 
Now you may proceed. | 
BY MR. WAGMAN: 
Q What was the date that you received those bills from 


4 Devlin? 


' A October 7, 1967, is when it was mailed. The date on 


the envelope says October 8, 1967. 


THE COURT: You may proceed, Mr. Wagman. 


BY MR. WAGMAN: 


Q Now on that particular biil do you know which items 


$ were paid by you? 


’ A May I have the bill again, please, the list? You 


| 
mean the list? | 


Q Yes. ! 


A I made out a check to pay the West Brothers brick 


*bill and that check was made out jointly to Highlands, Patti 


Masonry and West Brothers Brick. 


App. 26 
THE COURT: The check was made out jointly to whom? 


THE WITNESS: Highlands, Patti and West Brothers 


BY MR. WAGMAN: 
What other items were paid? 

A ‘There is an item for labor and excavation on the 
kitchen, $128.20. I paid Patti for that, and I have a check 
and a receipt from him indicating that he received payment for 
that as an extra. 

THE COURT: What was the item? 
THE WITNESS: It is listed as labor and excavation 
of kitchen, $128.20. 
BY MR. WAGMAN: 
Q You have that check and receipt? 
A I do. There is one other item. I paid for some 


Campbell sand, not the amount shown in Patti's list but I 


paid $29 to Campbell Sand on a check made out jointly to 


Highlands and Patti. 

There is an item here listed as Back Wages. I paid a 
total of $600 for wages, two checks made out jointly to High- 
lands and Patti. 

: Q What were the dates of all those checks? 
A Which ones? 
Q The date of the first check in the amount of $128.20 


for labor and excavation. 


App. 27 


13 October 1967. 


And the date of the check to West Brothers? 


A 31 October 1967. 


Q And the date of the checks for labor in the amount 


of $600? 


A One check for $200, 13 October 1967; one check for 
$400, 31 October 1967; all made out jointly to Highlands and 
Patti. 


THE COURT: To whom did you deliver or send the 


checks? Did you send them to Highlands or did you send them 


to Patti, all these checks? 


THE WITNESS: I gave them personally to Patti. 


May I explain that? 


MR. WAGMAN: No. 
BY MR. WAGMAN: 
Did there come a time when Patti snake with you 
his position with Highlands? : 


Yes. Re. 


When was that? 


It was about the same time he presented this list 
that we have had under consideration. 
THE COURT: Now just a moment. You were asked for a 


date, Doctor. 


THE WITNESS:. I estimate the second half of Septen- 


ber 1967. 


BY MR. WAGMAN: 
Q Had you had any prior notice of any difficulties 
between Patti and Highlands? 
A No, I did not. 
Q Did there come a time when you received.from Patti 
Masonry Construction Company a letter? 


I would like to have the Plaintiff's Exhibit No. 6, 


please. 


A Yés, I received this letter. 
Q When did you receive that letter? 
A My own copy of the letter -- 


THE COURT: Just answer the question, Doctor, if 


THE WITNESS: The mail stamp on the letter is dated 

14 December 1967. The letter itself is undated. 
THE COURT: You were asked when you received the 

letter. Can you answer that question directly or can't you? 

THE WITNESS: It must navelibean one or two days aftdr 
the 14th of December 1967. 

THE COURT: Very well. 

BY MR. WAGMAN: 
> Q Is that letter you have there the original of the 
one that is Plaintiff's Exhibit No. 6? — 


THE COURT: It does not make any. difference. 


THE WITNESS: They seem to be duplicates. 


App. 29 


| 
THE COURT: Don't waste time on that. Let me see 
Exhibit No. 6, Mr. Miller. | 
MR. WAGNER: We would like to offer, Your Honor, 
that original and the envelope as Defendant's Exhibit No. 1. 


THE COURT: Hand it to the Clerk if you wish to do . 


THE DEPUTY CLERK: Defendant's Exhibit No. 1 marked 
for identification. | : 
(Defendant Exhibit No. 1 


marked for identification. ) 


MR.JACOBS: I would have to object to Defendant's 
Exhibit Ni. 1. 


THE COURT: Objection overruled. 


MR. JACOBS: May I make the grounds of my Poe? 

THE COURT: I said objection overruled. 

MR. JACOBS: Very well. “ : 

(Defendant Exhibit No. 1 © 
received Smeal erinence) 

THE COURT: I do not see why the Plaintiff should 
object to that. On the contrary, if anybody, it certainly 
does not adversely affect the Plaintiff. | 

MR. JACOBS: Just simply I had never ea 
letter. 


THE COURT: I have not asked for any 


Anything more? 
MR. WAGMAN: Yes, Your Honor. 
THE COURT: Let us move along. 
BY MR. WAGMAN: 

Q Under the contract the total price of the contract 
for the structural and architectural work of constructing the 
building was $34,805, is that correct? 

THE COURT: The contract speaks for itself. Please 
don't waste time like that. 
BY MR. WAGMAN: 
You had additional contracts for mechanical work and 
did you not? 
That is correct. 
What was the sum total of those additional contracts? 
I have to look that up. 
. THE COURT: How is that relevant? 
| THE WITNESS: $13,995. ,.. 
THE COURT: How much? ee 
THE WITNESS . $13,995. 
‘THE COURT: How is that all relevant? 


i 
a. 


MR. WAGMAN: It is relevant to this extent, Your 


Honor: that they comprise primarily plumbing, heating, 


f 


electrical work -- 


t THE COURT: I say how is it relevant to the issues 


of this case? 


| 
App. 31 
MR. WAGMAN: I will withdraw the question. 
THE COURT: Don't waste time like that. 
| 


| 
Why didn't you have a single general contractor and 


have him make subcontracts? 


| 
WITNESS: You are asking me to answer that ques- 


COURT: Yes, I am asking you that, of course. 
WITNESS: It was at the advice of my architect 


who suggested that I have separate direct contracts with the 
mechanical people. | 
THE COURT: Well, your architect may be a fine 
architect but he is not a good lawyer. You were at a dis- 
advantage because you made those separate contracts. 
THE WITNESS: May I ask a question, Your Honor? 
THE COURT: You may proceed. : 
BY MR. WAGMAN: 


Q Do you know when the first lien was put on the 
property? 
THE COURT: I don't care about as We have the 
dates. 


BY MR. WAGMAN: 


Q From December 7 on did you make any payments directly 
to Highlands Construction Company? | 
A I paid one check for about $200 odd dollars made out 
| 


jointly to Highlands and Internal Revenue Service. 


App. 32 
THE COURT: And Internal Revenue Service? 
THE WITNESS: Yes, sir. 
THE COURT: I don't think the Internal Revenue 
| Service would accept a check like that. 
BY MR. WAGMAN: 
Q@ pia the Internal Revenue Service accept that check? 
A I have a copy of it -- I mean I have the check. 
When was that check dated? 
I will have to look. 
THE COURT: What was the crucial date, Mr. Wagman? 
MR. WAGMAN: December 7. 


THE COURT: Is that the date on which the mechanics’ 


was filed by Highlands? 


MR. WAGMAN: No, Your Honor. There was a mechanics’ 
lien filed on that date by Devlin. 
THE COURT: By Devlin? 
WAGMAN: Yes, sir. 
COURT: When was thet?atti lien filed? 
WAGMAN: January 17, I believe, Your Honor. 
COURT: 1968? 
WAGMAN: 1968. 
The Devlin lien in September 1967? 
December 7, 1967. 
Decenber 7? 


December 7, Your Honor. 


App. 33 


THE WITNESS: Are you still asking the question of 


the date? 


THE COURT: There is no pending question, Doctor. 


Ask the next question. 


BY MR. WAGMAN: 


Q What was the date of the check that you made payable 
e 
to Highlands and Internal Revenue Service? 


A 30 January 1968. 
Q As of December 7, 1967, how much money had you 
expended under your agreement with Highlands Construction? 
As of December 7, I have a record here as of Decem- 
| 
THE COURT: Well, it does not make any difference. 


THE WITNESS: I spent $23,460.27. 


BY MR. WAGMAN: 
| 
Q How much of that money had been paid directly to 


‘Highlands? 


A Nineteen thousand dollars. 


\ 
Q When was the last date of any such payment? 


A 1 September 1967. 


Q To whom was the balance paid? 
| 
A 


The balance was paid to material suppliers and some 


| 
of the balance was paid jointly to Highlands and Patti as I 


have previously described. 


Q As of December 7, 1967, did you owe any money to 


App. 34 
122 Highlands Construction for any labor and materials expended by 
Highlands to that date? 
A No, I did not. 
Q As of January 17, 1968, did you owe any money under 
the contract to Highlands Construction Company? 
A No, I did not. 


After December 20, 1967, was Mr. Patti on the job at 


A After December 20 he did not do any work. He came 

around once in early January -- 

THE COURT: What was your question? 

BY MR. WAGMAN: 

After December 20, 1967, was Mr. Patti on the job? 

I will answer no. 

THE) COURT: What is the significance of December 20? 

MR.| WAGMAN: Your Honor, there have been statements 
by the Plaintiff that he took over’the job. 


THE) COURT: I say what is the significance of the 


date December 20? I have not heard any testimony about that 


date yet. 

MR. WAGMAN: I will bring that in, if Your Honor 
please. 

THE COURT: No, no. You have got to answer my 
question because otherwise the question you address to the 


witness has no significance. 


App. 35 
MR. WAGMAN: That was the last day on which Patti 
did any work on the job according to Dr. Strasberg'’s records. 


THE COURT: Then you should ask that first. We have 


not got that because you are not a witness, you know. 


~ 
BY MR. WAGMAN: 


Q Dr. Strasberg, do you know the last time that the 
| 

Plaintiff did any work on your building? 
A 6 December 1967. 


Q What work did he do on that particular 


A At that particular date he put up some) 


flashing around the chimney. 


Q Was he paid for that work? 


. A Yes, he was, again in a che-k made out jointly to 


Highlands and Patti. 


THE COURT: Well, I want to be sure that I get this 


correctly. 


Dr. Strasberg, do I understand from your testimony 


that Patti's work was finished pecore Highlands finished its 
work, that Highlands kept on working after Patti quit? 
THE WITNESS: Oh, definitely so, ves. 
COURT: I just want to know. 
WITNESS: Yes. 
COURT: He did. 


WITNESS: Yes. Months before. 


COURT: All right. 


App. 36 
BY MR. .WAGMAN: 


As of December 6, 1967, how much work remained to be 


~ Will you repeat the date, please? 
Q. “As of December 6, how much work remained to be done 
on the house, if you know? 2 


ihe =~ 
* ‘Yes, I have a record of it. As of December 6, I 


have a note in my notebook. 


THE COURT: No, no. 
.. THE WITNESS: , } am sorry, Your Honor. 
THE court: Don't tell us what the note in your 
If you can answer the question, answer it; if 
‘you cannot answer it, say so. You have a right to consult 
‘your « notes to refresh your recollection. 
"THE WITNESS: Excuse me, Your Honor. I am afraid - 
é 

E THE COURT: No, just answer; the question. 

“THE — The exterior work was substantially 
‘completed except that some gutters were missing and there 
were miscellaneous roof defects, some of the shingles were 
‘missing and things like that. 

BY MR. WAGMAN: __ 

ed much of the sncerton work remained to be done? 

i saa ‘the interior mon: remained to be done except : 


Sor the frame. “ALL the finished interior work remained to 


125 be done. 


- Q Were the floors in at that 


A They were not. 
Were the walls up? 
The sheetrock was not up. 
Were the ceilings in? 
No. 
Had any tile been laid? 
No. | 
THE COURT: Well, don't ask him sane each item 
* separately. Let's move along expeditiously. 


BY MR. WAGMAN: 


You had an architect on that job, did you not? 


Yes, I did. 

What was his name again? | 
William Procopiow. 

Did he supervise the construction of this job? 
YIs, he did. : 


How frequently did he visit the job 


7 if you know? 
I would say once or twice a week. 
Was this during all the stages of construction? 


He may have missed a few weeks but all through this 
l - 


construction job. 


Q Have you ever written any checks with Patti's name 


on them or requiring endorsement by Patti? 


App. 38 
A Well, I wrote a number of checks signed jointly to 
Patti and Highlands but I wrote two checks Specifically to 
Patti alone. 
Q How many checks did you write that were made jointly 
‘to both Highlands and Patti? 
A I will have to look that up again. 
THE COURT: We can't stop for that. 
THE WITNESS: I have the answer, Your Honor. 
THE COURT: Ask the next question. 
BY MR. WAGMAN: 


Q When you wrote checks jointly to Patti and High- 


lands, at whose request did you write these checks? 


A Patti requested me to do that; that is, to write 

them jointly. 

THE COURT: Now have you got any more, Mr. Wagman? 

BY MR. WAGMAN: 

When were those checks written? 

THE COURT: The Court spoke to you, Mr. Wagman. 

MR. WAGMAN: Just one or two questions and I will 
be through, Your Honor. 

THE COURT: Very well. 

THE WITNESS: The checks with Patti's name on then, 
either the joint ones arthose that were his alone, were 
written from 5 October 1967 through 6 December 1967. 


MR. WAGMAN: May it please the Court, I would like 


App. 39 
127 ‘to offer in evidence -- 
THE COURT: The Court asked you a question. Have 
you got much more? 
MR. WAGMAN: No, Your Honor. 
THE COURT: Very well. 


MR. WAGMAN: I would like to offer in evidence 


these listings of checks made payable by Dr. Strasberg. It 
is a list of all payments and they were entered at the pre-- 
trial. 

THE COURT: Have you shown it to the other side? 


WAGMAN: Iwill, Your Honor. ~ 


COURT: I beg your pardon? 


| 

WAGMAN: They have seen them at the pretrial, 
| 
| 

COURT: It was marked at pretrial? 


WAGMAN: Yes. | 


COURT: It may be admitted. 


DEPUTY CLERK: Defendaht's Exhibit No. 2 marked 
| : 
for identification and received in evidence. | 


(Defendant's Exhibit No. 2 
| : 
marked for identification 
| 


and received in evidence.) 
| 


THE COURT: Very well. You may proceed. 


BY MR. WAGMAN: — | 
| 

Dr. Strasberg, directing your attention to the 
| 


App. 40 
The checks were made out to Highlands. 
Now after September I understand you to say there 
had been no further payments to Highlands. 
A I just told you that I made out these checks in 
October, starting in November. 
Q And this is after the date of Exhibit 2? 
A That exhibit has no date, I am sorry. 
Q But you indicated earlier, I believe, that the 
exhibit was received sometime in the latter part of September. 
A That is correct. 
Q How much was paid to Highlands after the receipt of 
this notice? 
A I will have to add up about four wage payments. Do 
I have time to add them up? 


THE COURT: You can give the approximate amount, 


THE WITNESS: I would say about $700. 
BY MR. JACOBS: 

Q other than this $700 in the checks that you made 
both to Highlands and Patti, was any further money disbursed 
to Highlands? 

A I mentipned previously the check that I made -- 


THE COURT: No, no. Just answer the question. 


THE WITNESS: Just a moment, I have to look it up. 


$263.60 to Highlands and Internal Revenue Service. 


App. 4i 
Q What was the date upon which you claim that the 
| 


$19,000 was paid to Highlands? 


A 1 September 1967. 
Q Is it your testimony then that from 1 September 1967 


to May of 1968 that Highlands worked without any @urther pay- 
i 
ment? 


A Except what I have just mentioned. | 


Q You have indicated that you made the checks payable 


to Highlands and Patti. Why were these checks delivered to 
Patti? | 
A Why were they delivered to Patti? The checks made 

| 


out to Highlands and Patti were made out primarily for work | 


that Patti had done under the contract with Highlands. He was 


present at the time, he wanted the money so I gave it to him 


with Highlands’ signature on it. It was Highlands’ joint name 


but it was at Patti's request that I did this; 


6 


Q Was Mr. Cimermanis on the: job when you delivered the 


checks to Patti? 


A He may have been. He was sometimes and other times 


not. I could verify that. One check made out to Highlands 
and Patti -- 
THE COURT: You have answered the question. Now 


wait until another question is asked. 


BY MR. JACOBS: ‘ ae 


Of the amount that you indicated of $23,460.27 which 


x *e * 


BY MR. WAGMAN: 

Q Who was the general contractor on the job to your 
knowledge? 

THE COURT: There was no general contractor. There 
were a half dozen contractors and we have it that Highlands 
was the principal contractor. Please don't waste time with 
cumulative questions. Ask him what you want to bring out from 
him and get to the point right away. 

BY MR. WAGMAN: 

Are you acquainted with Joseph Patti? 

Yes, I am. 

Do; you know what his role was on the job? 

There seems to be some misunderstanding here. 

Just answer the question. 

My understanding was that Mr. Patti was the masonry 
subcontractor on the job from its inception. 

Q When was the masonry work completed from your own 
knowledge? 

A We broke ground the beginning of May. I would say 
by early fall, by October of that same year, his work as 
masonry subcontractor, which is my understanding, was for all 
intents and purposes completed. 


Q What did his masonry work include? 


A By that time, by October, he certainly had placed 


the walls, the foundation was in place, he certainly had all 


BY MR. WAGMAN: 

Q Mr. Procopiow, did you have any conversations’ with 

Mr. Patti at any time prior to October of 1967? = 
A Yes. 


Q When were those conversations held, if you recall? 


A During the process of my inspection of the job site. 


Q What was the substance of that conversation? * What © 


did he say to you, what did you say to him? l- 


A In general it was going over the jot , any questions 


that might arise that he might want some clarification on the 


drawings. My general inspection of the job was workmanship -- 


THE COURT: You have answered the question. 
: 


BY MR. WAGMAN: | sr 
| : 


Q Was there any discussion between you about Highlands!’ 


. 


financial inability to continue the job? 

A Yes. nes. : 
Q What, if anything, was seid about that by Mr. Pattia 
A He had hinted from time to time as t noticed the jou 


Slowing up, which was -- | 


THE COURT: Go a little slower. 


THE WITNESS: Yes, sir. 


: By the end of the summer, early fall, I noticed an 


appreciable slowing up of the work. I began noticing Mr, 
Patti becoming somewhat upset and telling me that Highlands 


Construction Company, the prime contractor here, was having 


~.,. App. 44 


inege 


_ 147 the relationship of Patti with Highlands because we find out 


whether -- 
THE COURT: What his relationship might have been on 
pone other job would not have any bearing on this job. 
BY MR. WAGMAN: 
Q During your visits to the job, did you have occasion 
to inspect the various materials that were on that job? . 
A YEs, I dia. | 
i Q During that time what did you find in the way of 
materials, whether they belonged or did not belong to the job? 
THE COURT: Now isn't that a question of accounting, 
Mr. Wagman? If they were, that is a matter you can take up 
with the auditor. 
BY MR. WAGMAN: 
Do you know the last time that Patti worked’ on the 
job? ; ; 
H A Well, concerning his wovk’ as masonry subcontractor 
specifically, as I understood his position was with Highlands 
onstruction Company. I would say by the end of the ao of 
ghee year, 1967, I saw him on the job. Now perhaps from then 
bn I saw him on the job from time to time, yes. 5 
4 Q What, if anything, was he doing if you saw him? 
A He was doing some supplemental work. I believe 
fnere was some carpentry, relatively unimportant. There was 


a window sash that needed some repair or correction that came 


App. 45 
THE WITNESS: Yes. 
MR. WAGMAN: 


And you dealt with him as such, did you not? 


- 


YB. 


MR. WAGMAN: I have nothing further, Your Honor. 


CROSS EXAMINATION | ne 
BY MR. JACOBS: | ' 
Q I show you what has been marked as Exhibit ZL and 
ask you if you prepared this contract and advise Mr. stras— 
berg on this contract? | | 


A Your. question again, please. 


Q I asked you if you prepared this form contract and . 


advised Mr. Strasberg in the preparation of this? er 
A I did not prepare it. I reviewed it) with pr. " 
strasberg. 3 
Q Could you tell us who prepared it? 
A I really don't know. | , es 
Q Did you advise him as to separate contractors for 


separate jobs? 


A Yes, definitely. 


Q For what reason? | 
A I have Se SS SE SS beginning, ie 5 may. 
THE COURT: I don’ t think what he advised his client 


is material. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLEE : 
DEVLIN LUMBER & SUPPLY CORPORATION 


COUNTERSTATEMENT OF ISSUES PRESENTED 
BY APPELLEE, DEVLIN LUMBER AND 
SUPPLY CORPORATION | 


The issues presented by the Appellants are not; applicable to 
the Appellee, the Devlin Lumber & Supply Corporation, except as 
stated herein or restated herein: 


1. Does the United States District Court for the District of Co- 
lumbia have jurisdiction of an action to enforce a mechanic’s lien 
on real estate when the amount in controversy is less than $10,- 
000.00? 


2. Where the trial Judge found that Appellee, Devlin Lumber 
& Supply Corporation, was entitled to a mechanic’s lien against the 
Appellants’ real estate, and referred the subject of the amount of the 
lien to the Auditor, and where the Appellants stipulated the amount 
as claimed at the Auditor’s hearing, and thereafter did not object to 
the Auditor’s finding based on the stipulation, and later the succes- 
sor Judge entered an Order pursuant to the finding under the stipu- 
lation, was there any contested issue to be determined by the suc- 
cessor Judge? 


COUNTERSTATEMENT OF THE CASE BY APPELLEE, 
DEVLIN LUMBER & SUPPLY CORPORATION 


The Devlin Lumber & Supply Corporation, hereinafter referred 
to as “Devlin,” supplied lumber and building materials to Joseph 
Patti, hereinafter referred to as “Patti,” for the full work being per- 
formed on the construction of a home at 3531 Yuma Street, N.W., 
for Murray) Strasberg and Daoma Strasberg, hereinafter referred to 
as “Strasberg.” Devlin was not paid and filed its mechanic’s lien on 
December 7, 1967 for the full sum due of $2,379.69, with interest 
(J.A. 2). Patti made a partial payment to Devlin, and there was 
thereafter due to Devlin the balance of $1,835.62, with interest. 
Patti was not paid by the Strasbergs and filed a mechanic’s lien on 
January 17, 1968 for $4,714.02, including in this sum the balance 
of $1,835.62 due to Devlin. When payment was not forthcoming 
Patti filed a suit in the United States District Court for the District 
of Columbia to enforce his mechanic’s lien against the Strasbergs, 
and Devlin intervened in said action. The case was tried before the 


late Alexander Holtzoff, and at the conclusion of the trial the Court 
entered an order granting judgment in favor of Devlin against Patti 
for $1,835.62, with interest, and granted Devlin a lien against the 
subject real estate in such sums up to $1,835.62 to be Sees 


by the Auditor (J.A. 8-10). | 


At the subsequent hearing before the Auditor the Strasbergs 
stipulated the correctness of the Devlin lien in the sum of $1,835.62 
(see the basic Stipulation found at page 4 of the Auditor’ s transcript, 
beginning at R. 24). This stipulation was embraced in the finding 
of the Auditor (J.A. 13), and this finding was neeEeE AL into the 
final order without objection (J.A. 19-20). 


SUMMARY OF ARGUMENT 


The United States District Court for the District of Columbia is 
the sole court having jurisdiction over action to enforce mechanic’s 


liens, the same being an equity action to impose a lien on teal prop- 
erty and hence involved in title to real property in the District of 
Columbia. 


No appeal has been raised as to any issue involving the Devlin 
Lumber & Supply Corporation. The trial Judge entered an order 
granting Devlin’s lien, and referred the amount to the Auditor to 
determine the sum due. At the hearing before the Auditor Appel 
lants Strasberg stipulated the correctness of the amount of the lien, 
the Auditor’s order embraced the stipulation, and the order entered 
by a subsequent Judge following the death of the trial Foe included 
the finding based on the stipulation. 


ARGUMENT 


THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA HAS SOLE JURISDICTION OF ACTIONS TO 
ENFORCE MECHANICS’ LIENS. 


The United States District Court for the District of Columbia 
has general, common law equity jurisdiction in the District of 
Columbia pursuant to the statute, Sec. 11-521, District of Columbia 
Code (1967 Edition). Section 11-961 of the District of Columbia 
Code (1967 Edition) established the jurisdiction of the District of 
Columbia Court of General Sessions, excluding from that Court, 
however “cases involving title to real property . . .” The action to 
enforce the mechanic’s lien was brought under Section 38-111, Dis- 
trict of Columbia Code (1967 Edition), and must be brought in the 
United States District Court for the District of Columbia because it 
involves title to real estate. 


In the instant case the successful Appellee, Devlin, was granted 


a lien on the Strasberg land and the Strasberg home, with an order 
that if the lien be not satisfied within thirty days the real estate was 
to be sold in order to enforce the lien (J.A. 20). The sole argument 
of the Strasbergs under this point is that the mechanic’s lien action 
does not involve title to real property. Since the order directs the 
sale of their home, this argument seems somewhat specious. 


THE TRIAL JUDGE, HAVING GRANTED A MECHANIC’S 
LIEN, AND APPELLANTS HAVING STIPULATED THE 
AMOUNT, NOTHING REMAINED FOR THE SUBSTITUTE 
JUDGE AFTER THE DEATH OF THE TRIAL JUDGE, BUT 
THE ACT OF SIGNING A FORMAL JUDGMENT, IN 
ACCORDANCE WITH THE AUDITOR’S FINDING pS 
ON THE STIPULATION 


The arguments raised by the Appellants in points 2 through 6 
have no application to the Order entered in favor of Devlin. The 
case of Makah Indian Tribe v. Moore, 93 Fed. 5 (1950) cited by 
Strasberg in Appellants’ brief, makes the very point. A new Judge 
may be substituted for a deceased one where nothing remained to be 
done except the act of signing a formal judgment in accordance with 
the previous decision of the deceased Judge. Judge Holtzoff had 
found that Devlin was entitled to a mechanic’s lien against the real 
estate of the Strasbergs, subject to proof of the amount in the hear- 


ing before the Auditor. At the time of the Auditor’s hearing the 
amount claimed by Devlin was stipulated by the Strasbergs: 

“MR. FRIEDLANDER: we have a stipulation that the 
materials supplied by Devlin Lumber to Patty (sic) wae used on the 
job of the defendant Strasberg, up to the sum of $1 835. 62. 


“It is agreed that the material was supplied and the amount is 
correct, and they were used on the job. 

“MR. WAGMAN: Prior to September 14. | 

“MR. STRASBERG: On or before September 14,| | 1967. 

“MR. FRIEDLANDER: On or before September 14, 1967. As 
a result of this stipulation, if it please the Court, we suggest that we 
therefore are entitled to enforce a mechanic’s lien as to that sum.” 
(R. 24; Tr. of September 19, 1969, at page 4). 


This stipulation was included in the Auditor’s finding (J.A. 13), 
and thereafter incorporated into the final Order (J.A. 19-20). There 
is no appealable issue with respect to the Devlin lien. 


CONCLUSION 


Appellee, the Devlin Lumber & Supply Corporation, respectfully 
submits that the judgment of the Court with respect to it, should be 


affirmed. 


Respectfully submitted 
Mark P. Friedlander, Jr. 


Attorney for Appellee, 
Devlin Lumber & Supply Corp. 
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DEFENDANTS-APPELLANTS 


PETITION FOR REHEARING AND/FOR REHEARING EN BANC 
a 6E6TI0 07 


On December 24, 1970, this Court affirmed the trial court's judgment in 
is case without rendering an opinion. | 
This is an extremely peculiar case, both in terms of the trial process 
that took place below--including the death of the trial judge midway; and, in terms 
the outright contradictions, in the plaintiffs’ testimony, of the very claims 


hey asserted. 
| 


One major question, that of jurisdiction, remains unanswered. The amount 
| 


| 
controversy, on which the complaint was based, was less than [the $10,000 juris- 
fictional amount necessary to bring a case in the United States District Court. It 
| 


was additionally peculiar in that the trial was conducted without the presence cf 
e main actor, Harry Cimermanis, who was the original prime contractor in the buiid- 
ng of the defendants" house, and whom the plaintiff listed in = lien he filed 
against defendants’ house as being jointly obligated with the defendants under the 
ontract by which he allegedly metamorphosed from a masonry subcontractor into a 
Prime contractor. Harry Cimermanis had apparently secreted himself in connection 


with financial and internal revenue difficulties, and could not be found during the 


riel proceedings. He reappeared and became available, hewever,, well before the 
Wost-trial proceedings were completed in the court below. 

This petition for rehearing is being filed because appellants are firmly 
envinced that the various questions raised in their brief remain unanswered despite 
e-per curiam decision. It is for this reason that defendants beseech this Court 
to readdress itself to the specific and sharply defined issues in this appeal, and 
© provide reasons for its conclusions. All that we ask for is a reascned judgment 


f 
én appeal. 
i 


BEST COPY AVAILABLE 


| 
=A 


| 
That the above statement is not merely an aggravated attorney's pleac- 


a was recognized by this Court itself et the argument or appeal, at least with 
mespect to one point--that of jurisdiction of the United States District Court to 
etertain this suit for damages amcunting to only $4,600 and cage more. . At 
thet hearing, ccunsel for appellants was directed to address himself to that 
ssue. He argued what is set forth clearly and specifically, and with citetion 
this Court as authority, in our brief: that the United States District Court 
Ould have jurisdiction of this suit for less than the juriseictional amount only 
title to real estate were being tried; thet this suit to enforce a lien does not 
title to the property, does rot put in issue title to the acess does rot 
assert:any title contrary to that of the defendants, and, in fact, recognizes that 
itle to the property is in the defendants being sued for alleged unpeid construc 
on costs. The plaintiffs! attorney was then asked about this question. of juris- 
diction. He did nct give a responsive answer. 
The Briefs by plaintiff and plaintiff-intervenor, in response to the de- 
pndants' Brief, offers absolutely nothirg to fill this vacuum ros jurisdiction. 
This Court's per curiam decision of December 24 in affirming, without ar 


| 
opinion, the judgment of the United States District Court, we believe, begs the 


Miestion of jurisdicticn. 

There are other auestions in this case that should be confronted. The 
plaintiff's lien claim is for work done on the building of defendants’ house sub- 
equent to the point ere when he metamorphosed from a masonry sub-contractor 
under Harry Cimermanis into a prime contractor in direct relationship to the ce- 

endants. The attorneys for the plaintiff and the plaintiff-intervenor stated 


| 
@learly and specifically in open court on the trial that this metamorphosis took 


“Brace sometime after the first of September, 1967. Yet all the bills for which 


GEST COPY AVAILABLE 


ry 
e plaintiff demands payment were for the period prior to September, 1967, and 


hence prior to the time when he himself claims to have become a prime contractor. 
‘All the bills which the plaintiff-interveror claimed against the plaintiff, and 
gerivatively against the defendants, dated from March to August 19€7; and the 
Gecger sheet introduced by the plairtiff-intervenor stated a Compoestelion ag- 
gregate billing as cf September 1967. 
The trial was held before Judge Holtzoff, without a jury. Judge Eoltzoff's 


opinieon specifically set forth thet plaintiff had been paid in full fcr masonry work. 


-Yet, the Auditor disregarded this opinion and included in his findings amcurts listed 


gor masonry materials and labor. When Judge Holtzoff concluded the trial, he made 
an oral statement and declared that the transcript of this oral statement would 
constitute his interlocutory findings of fact and conclusions of law. Then, he 
eferred the case to the Court Auditor to ascertain the amount due plaintiff and 
» plaintiff-intervenor. Almost immediately thereafter, Judge Holtzoff died. 
Months later, with no trial judge in the case,the Court Auditer took 
testimony which occupied more than twice the number of transcript pages that the 
.nterlocutory trial proceedings occupied; prepared findings of fact and conclusions 
,0f law; and found for the plaintiff almost in full. This finding included the bills 
for masonry labor and masonry materials for the months before September 1967. It 
included no-bills for work and materials after September 1967 when plaintiff's 
status changed from sub-contractor to contractor; and it included even the $1,400 
which plaintiff had himself stated was for masonry construction work. 
After the Auditor submitted his Report, Judge Matthews was assigned to 
the case: as substitute judge. Judge Matthews, in a purely pro forma way, accepted 
» unquestioningly the Auditor's Report, and ordered final judgment for the plaintiff 


and. plaintiff-intervenor. Under these circumstances, and in the light of Rule. 63 


of the Federal Rules of Civil Procedure, could this Court arrive ac a reasoned 
epinion that the trial in this case was validly conducted, when the trial judge 

M core whom the initial evidence was taken died at the beginning of June 1967, and 
he Court Auditor proceeded with the trial with no judge in the case until Sudge 


Matthews came into it on December 4, 1967 to make a pro forma ruling of acceptance 


or the. Court Auditor's Report? | 


| 
At the very minimum, therefore, a rehearing should be granted. 


Respectfully submitted, 
SPERO & WAGMAN 


By: 
Arthur M. Wagman | 


Counsel for Appellants 
1835 K Street, N. |W. 
Washington, D. Cc. 
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| 
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